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AUTHORS REFLECTIONS 


Upon theſe 


PLEADINGS 


= Ew mencan.expedt praiſe by Writing in this Age, 
MRS? wherein every man almoſt doth think himſelf 
e@x- 70 d of that praiſe which is given to others, 
Sf and wherein he is thought to want wit , who 
LOA will allow: others to have any, Former Ages 
AGE» rilcd againſt ſuch as wrote ill , but ours againſt 
ſuch as.write well, they were ſometimes ſo unjuſt, as not to reward 
merit; but we are ſo malitious as to perſecute it : Thus we can 
neither want new Books , nor deſerve them ,, And it hath been 
well obſerved , that it would ſeem now , that none but mad men 
write or cenſure, | | 
This 1 ſay, not to regrate my own fate , which hath been 
kind to my Writings beyond my merit and expettation; andthough 
it had not , yet I am ſecure , by want of that merit which can 
raiſe exvy: But I [ay it toregrate , that this ſhould hav? ftopt ſo 
many ingenious and learned men in our Profeſsion,from illuminat- 
ing our Law ,” and from informing our Country-men, The Laws 
o ark N ations are oppreſt , but ours is ſtarv'd, This made me 
adventure to write theſe few ſheets, ,. and I wiſh that cenſure which 
| al fs 


* 
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#5 ſo much feared by others, might blunt all its ed ge upon mt's, and” 
Exvicht ; like that noble Roman, by leaping into this gulf, 


xt 

* [ermtt-y-Countrey agdinſs this Plague, 

NT Tg way of mriting hath beenwvery happy amongſt Strangers, 
9d w; 5 2208 minded hitherto by us , and what way of writing is 

| dferdbl to that, which hath beew{ncceſsfull , and: yet. is new? 

But my deſign in chooſing this way of writing',. was to inform 

ffrangers as to our way of Rleadingin Scotland , to form to my 

ſelf @ Stile , and to give me ancaſineſſe in pleading i, for ſince 

es dnl dighi Exp lojpoent' 4 Jt ſhenld be. my greaeff care, 

Nthil cantum ad bene dicendpm Prodeſt, quantum fcript!io,ſayes 

Cicero, the greateſt Maſter bf that Art, T had, by pleading 
whilſt 1 was yet very young, wrapt my Jelf into errors | whic 

| could not be reform'd in the croud and noiſe of buſintſſe, and ther: - 

fore I reſolved to employ ſome ſerious and ſolitary hours for my- 
onn recovery y and that's might obliege my felf tothe greater 
exatin(ſr, Freſolved to print what Forote, hoping, that thus the 
fear. of r2fare would: overawt my lavini(ſe: By printing them, 
Thikewiſe deſity 'to know my enemirs', and my faults , ſuch as 
| on. paerryagecgs will informs me of the one., andſuch as cenſure 
inftiymillinftrud mein the other, | <4 +0 

\ -Tleſpened at firſt ,. to have printed many moe , but Tthereafter 
«conſidered, that if theſe pleaſed not , they were too many, andif 
they dtd-pleaſe, it was cafie to add © and I reſolve to correcs 
in the taft., -whas ſhall be found: to-be juſtly- cenſurable in the 


+. Tu three of thofe pleadings,(viz 2.3.7) have mineled with wy 
own Arguments, the Arguments of ſuch as pleaded with me ,, In 
the reſt, 1 have uſed only my own; thoſe three I wrote to be Patterns, 
becauſe they: were not particularly mine; thoſe which are par- 
ticularly my own, 1 wrote for my own divertiſement, and if they 
bear any proportion to their fellows, they may not only ſatisfie the 
World to which they go, but ( which is it may be harder ) the 
Anthor from whomthey came, © | 

5 7 | I: have 


” phy 


.. 7 have been oft athed two contrary queſtions, one was, How r 
diverted my cif. daring all our fix vatant Moneths* and by otheys, 
How my Employment gave me leiſure to write ? To anſwer both 
at once',, Tconceive that a man in two afternoons of each vacant 
week, may write twice more then ever I ſent to the Prefſe 5 and 
he muſt be very buſie , who hath not theſe to ſpare, 

When I was too young, to write in my own Profeſsion , my love 
to my Countrey tempicd me towrite Moral Philoſophy , and to ad- 
venture on 4 Play and Poem, bat now that I find, that onr 
Countrey-men conld be happy enoueh in theſe, if their inclinations 
were not leſſe then their ablities, 1 have abandoned thoſe Employ- 
ments , and the ſpring of my Age being paſt , it is fit thoſe 
Bloſſomes ſhould ripen into Fruit. I promiſed formerly , never 
3o appear inprint , ſave in my own Employment 5 to which pro- 
miſe I bave , theſe five years laſt by-paſt , been very faithfull ; 
and this beings my firſt Eſſay in it, [ome allowance is due to 4 
beginner, 

1 muſt fonfeſſe , that many in this Kingdom could have exs> 
ceeded my poor endeavours , but it were unreaſonable for any man, 
zo refuſe to fight for his Countrey., becauſe another could fight 
better, Aud T rather conclude , that others need not be dif> 
conraged , though I meet with no applaule; whereas , if any be 
allowed me , their greater Parts may expet? a greater meaſure of 
Fame; andas I have been very kind to all my Countrey- mens 
Productions, ſo T ſhall be extreamly pleaſed to ſee my ſelf out- done 
in my Conntreys ſervice, IT deſigned to let Strangers know how 
we plead in Scotland , and therefore it was not fit , that 7 ſhou'd 
have uſed here the Engliſh Language, Tlove to ſpeak as I think, 
and to write as 1 ſpeak, * | 

No man ſhould be vain , becauſe he can injure the merit of a 
Book, for the meaneſt Rogue may burn a City ,or kill a Hero, where- 
as he could never have built the one , nor equalled the other, 
| And 
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tad nfs Het an ardinary Wit way cover failr in 
erier- Author then I pretend to be : For the Writer being-intent 


** wpon all, cannot lay out all that induſtry: upon every lixe , which 

# malicious Critick-can ; who ( like theWaſp) faſtens ſtill «pon 
the ſore But a greater Wit then they faid, © bes FE 
.._ _ Dbiplyrimanitent in'carmine | non ego Paucis _-  - 
: .  Offendor maculis — 
Malice likewiſe and obſervation can eaſilier fix upon aprinted 
Pleading,then upon what flyes away from a current Speaker : And 
4 Diſcourſe, animated by the voice and attion of a gracefull ani 
ſprizhily Orator , will (eoply very much of that force and beauty, 
which a cold and indifferent Reader will require in what comes 
from the Preſs, EL 

T am not concerned in the reception of this Book , my cares end 
with the printing : and thoughts in an Innocent breaſt, are as 
ſecure as men are, when ſtorms grumble and roar about the ftrong 
Caſtle where they are lodged, Few ever diſpleaſed, and none ever 
pleaſed all,” Such as cenſure too ſeverely thoſe ſheets, are either of 
wy own Profeſsion,or not ; thoſe who are not,may fear to be thought 
#enorant; thoſe wha are, to be thought emulous, But having now 
confined all my recreations tomy own Employment, if I cazunot 
pleaſe others, I will at leaſt improve my ſelf. Bat it would abate 
wvery much the paſsion of Authors and Criticks , of Advicats and 
Clients, if all would ſeriouſly weigh my beloved Perſe, | 


| Hi motus animorum , atque hec certamina tanta, 
Pulyeris exigui-jactu compreſla quieſcent, 
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The Conrevwrs. 


== Page, 

Hat Eloquence is fit for the Bar, An Eſſay. "2 

A Pleading tranſlated out of French , to inform ſuch 

7 as underſtand not that Language , of the way he 
Pleading there, 


The Authors Anſwer to the former Pleadine there being no abs 
to it extant inthe French, (with additions, pag.penult,) 26 


How far a man may uſe his own , though to the prejudice of his 


neighbours, © 34 


Whether a Clauſe prohibiting to ſell, will pre) judge Creditors, ” 
Whether Tax'd-wards be lyable to Recognition, 


How far the Borrower in commodato zſtimato , #s lyable, if fy 
thing be loſt, vi majore, 62 
How Fury, and lucid Intervals may be prov'd, 69 
In what caſe a Sentence may be reduced , by a Reprobator of the 
«po rtions of the Witneſſes whereupon the Sentence was found- 
and by what probation Sentences may be reprobated, 78 

How far a Diſpoſition , made by a man , in favours of his Lady, 
of his whole Eſtate, is reduceable, as done in leo #2ritudinis, | 


ps 
How far reſtitutions by way of Fuſtice, are prejudged by Ads 


of Indempnit | 104 
How far a 9, unjuſtly forfeited and reſtored ; may repeat 
Annual-rents from t the Intrometers, I13 


Whether 
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"Whether Ships taken after they have carryed Contraband goods, 
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can be declared Prize, (with additions, pag, laſk;) 120 
Whether it be free to gll the Lieges to trade with Forreigners , or 
if this Priviledge be only competent to BurghS-roal, I3y 


Whether a Noyo Damus ſecures againſt preceeding Caſualities, 


I 
Tyhether a Contrad# entered into by a Minor , who averr'd bimſalf 
to be Major , and ſwore never to reduce, be revocable, 153 
Againſt Forfeitures in abſence, 164. 
Whether paſsive complyance in publick Rebellions , be puniſhable 
 - as Treaſon, | | I72 
- For Mwvia, accuſed of Witchcraft, any 185 
For Titius, accuſed before the Secret Conncil for beating his 
Wife, LR OR I98 
How far Minors may be puniſhed for crimes, 2, Whether Com- 
* plices may be purſued before the principal Party be found guilty, 
'3. Whether Socius criminis may be received awitneſſe in Riots 
_andleſſer Crimes, " 207 
An Anſwer 30 ſome Reaſons printed in England, ag4inſt the over 
ture of bringing into that Kingdom, ſuch Regiſters as are uſed 
#n Scotland, | ht 221 


Pag..3, lin. 31, for Silogiſtuce, read Sylogiftict. pag; 8 lip.' 17. for interta\, read 
incerta, Pag. ibid. lin, 27. for animated by gain, read animated by conſcience , Pag. 9. 
lin. 14. for effefation , read effefation; pag. ibid, lin. ibid. dete the word all.' Pag. 25. 
lin. 5. read 85 meer mommerics. pag. '46:1in; 4. for lib, c, read (ib, codem, pag. 47; lips 39» 
read. 108 44ilgier,  Pag- ibid, lin, 20, for petitus, read penitur.. pag, 65. lin. 5, read 
fortuites, pag. 75. lin. 23, for quem, read gquitnt. pag, 96. lin. 1o, foreffe#, read, 
«fef, P3g» 10g. lin, 20, for reſſamen, read refeduam. pIge 122. lin. 30. read muſt not be 
Jawfull. pagats r. for by the Donator-for Gifts of Elcheats and Non«entries., did take place 
according to the latter, Read of Gifts of Eſcheat and non-eniries, which mere reſtrifed 
according to the latter, pag.174. lin. 17. for egding , read egainſt, Pag. 187, lin, 15. 
read ſoicriuel a rcvenuges . | c {He 51 

Read ſtill 240lated, for wielat ; confiſcoted, for confiſcaty ne* 


eefſary;tor neceſſar 3 ordinary, for ordinar, and the like, 


*VW hat Eloquence is fit for the Bar, .- 
AN ESSA Y:- 


2 Loquenceis that Art, by which the 
== Orator at once convinces, and pleaſes 
his hearers; and by which he gains 
A} fame , and obedience, Monarchs 
2 govern our Eſtates, but the Orator 
We governs our Wills , and Inclinati- 
wes ons; the Souldier may conquer our 
. [EE RRERS> Pl Lands, but the Orator our Reaſon ; 
! [Racy 3] 2d whilt theſe owe their empire to 
Ke Cw ths == = multitudes of men, and accidents, 
he do's alone ſhare in the glory of his conqueſt, Amongſtall 
ſuch who ſtand Rivals for this great honour , the Advocar 
ſeems to have the faireſt pretentions ; for a Courtionr may 
by Eloquence, charm a Lady, he may raily , and ſay nothing 
witha Boz grace : a Preacher may in his retirement , form a 
Diſcourſe, which after much premeditation , meets with no 
oppoſition z but the Advocat muſt upon SubjeRs infinitely 
various, make preſent replyes to what he did not expe, We 
come to Church convinc'd of every thing our Preacher is to 
ſay,we are the converts of his Theme , and not of his Diſcourſe : 
bue at the Barr, Juſtice do's oftimes fide ſo equally , that a 
thouſand times the hearers do confeſs themſelves ill con- 
*, vinc'a by theJaſt ſpeaker, What can the world beſtow m_ 
F | A | waat 


(2) 
what it allowes the Advocar, as the reward of his noble pains £ * 
' What is (o deſfireable , as to be a Sanctuary to ſuch as are ' 
afflicted, to pull the innocent from the clawes of his accuſer, 
to gain bread for the hungry, and to bring the guilty roa 
ſcaffold ? What is ſo noble as tobe depended upon by ſuch as 
arein proſperity (for Client. and Depender, are the ſame in 
all Languages) to be complemented by ſuch as are beau- 
tifull ,- and- admir'd by ſuch as are learned ? Mnd if 
he: delign to flatter his vanity , would it not charm him 
to ſee a crouded audience, ſtand in a profound 1ilence, 
with countenances which do mark longiig , and reve- 
rence ', to ſee every man look with amazemenre upon 
his neighbour , and all upon the ſpeaker; whilſt -he makes 
his learned Judges , bow under: the weight: of his well 
expteſt Arguments ; and when the Diſcourſe is-ended, ' to 
haye all who ſee him ſalute him with reſpe& as he paſſes 
by , and the City chooſe him tor the ſubje& of their kind 
diſcourſes? | 2 
Some Divines and Philoſophers have oftimes prov'd fo injuſt 
to the Law it ſelf, as to think it: too dull and Alat a Science 
to affoord ſuch {ubtile reflections, as conld be the foundati- 
onof an accurat Debate: To whom I deſiga modeſtly to return 
no other anſwer, then that men cannot judge well what they 
do not throughly underſtand, Thus common eyes diſcover 
no difference betwixt the ſtarrs, though to judicious and 
learn'd perſons , they appear in their diſtin& claſſes - I wiſh 
they would conſider, how much theaGions of men differ; how 
many circumſtances attend every one of theſe, and how they are 
yaried by theſe circumſtances, if 24 Letters can by their ſeyeral 
conjun&tions, make up ſuch a ſwarm of words, certainly 
thouſands of Statutes, Cuſtoms , and Caſes, muſt affoord 
much room for new and ſubtile concluſions ; eſpectaily ſince 
theſe have been ſubtiliz'd and cultivar for many ages, 
by the fineſt Spitits of the world , who have been drawn 
to 


 . themſelves to all imaginable highe in.it., by the joyner 


| ro prefer this to all other employments , and to refine 


hopes of oloty, applauſe, preferment, money and emulation : 

. Stimulos dedit amnulavirtas. 
| Tdoubt not but thereare many, who will think that Elo- 

quence is. notallowable at the Barr ,* fince thoſe who are to be 
convinced there, are old and reverend Judges, 'whoſe ſevere 
Judgments are not to be moved by a pleaſing diſcourſe, but 
by ſolid reaſon, old Age being little taken with thoſe flouriſhes, 
whick it cannot praiſe : and that though where paſſions ate to 
be. excited, as they are by the Pulpit, and Theater, or 
where Stateſ-men endeavour to reclaim a mutinous multicude, 
|| There , Eloquence is not only allowable , ' but neceſfary 
( Eloquence being the true key of the paſſions) yer, fince no 
paſſions are allowed in judging, and the obje& of that ex- 
cellent Science, being truth, and not humor, Eloquence 
ſhoald not be allowed in diſcourſes there - And I imagine 
itwill beobje&ed ro me, that ar the firſt inſtitution of our 
Senat, It was appointed by an ACt of Sederunt, That all 
Argunning ( which term was us'd in that Age for arguing ) 
ſhould be Szlogiftice , and not Rhetorice, 

To which my anſwer is, that Eloquence do's not only con- 
fiſt in'trops, figures, and ſuch extrinſick ornaments, ws Ai 
our fancy is more gratified , then our judgement, and our diſ- 
courſe is rather painted. then ſtrengthned ; but when I mean 
that an Advocat ſhould be eloquent, I deſign thereby , that 
he ſhould know how to enliven his Diſcourſe with expreſſions 
ſuitabl&-to-the Subje&t he treats ;. that he ſhould chooſe terms 
that are ſignificant, and which feem full of the thing which they 
are to expreſs, and ſo lodge his reaſons handſomly ; though 
waen his Subje& looſes him from the ſtri& terms of a Statute, 
or Authority , and that he is to debate upon probable Theams, 
tþ enquire into publick utility, or to enforce or anſwer pre- 
ſumptive Arguments, he ©” uſe a more florid and _ 

2 Stile 


Stile-: his great deſign is to conciliat fayour to his Clients 
Cauſe; and ſure, - ceteris paribus , even the-learnedſt and 
moſt ſevere Judges, loye to be handſomly: informed , and 
he muſt be very juſt , who is not ſomewhat bribed by charm- 
ing expreſſions, But that the greateſt part, of Judges are 
hs with that bait , is moſt undenyable, and as in Mariages: 
we find ; that even thoſe who defire rich Portions ,: are yer 
pleaſed to havea beautiful Miſtris, and the ſevereſt man alive 
will be content to abate ſomeiyhat of the Portion to gratifie his 
fancy; So, Iam ſure that a Papinian or Ypian, would, when 
the ſcales ſeem to ſtand even, encline to that fide upon which 
Eloquence.ſtands, Eloquence raiſes: the attention of a Judge, 
and makes him follow the ſpeaker cloſely , ſo,;that nothing 
which he ſayes in favour of his Client paſſeth unregarded 
whereas another may ſay what is very reaſonable , and: 
which if it were notic'd, might weigh much z - and yer. the. 
Judge who is .not allured to. hear - attentively , may. eifily 
mils it, .. = S003 2995025 7 
 Imaylikewayes add; that Eloquence thaws (tike che. Sun) 
the ſpeaker himſelf, who when he is warm and 'pleas'd, 
will thereby have his invention ſtirr'd op , and his memory. 
and all his faculties opened ;_ by which. many excellent and ap- 
 polite.reaſons may be ſuggeſted to him; a5:we ſee -the* Earth 
(when warm'd) caſts up many new- and proficabte* ftuits and 
Herbs, as well as flowers; whereas , we may dayly obſerve, 
thata ſtiff and cold pleader do's omit 6ftimes , even' what 
he knowes, By the ſame 'Eloquence 'alſo , the hearers 
being warm'd and thaw'd have: their Judgements thereby 
open'd , and doe - receive more! eaſily impreſſions of what is 
ſpoke; and I conceive Eloquence the fitter for Advocats, 
that others think it ſhould be baniſh'd as that which may bryb 
and corrupt - Judges: - and methinks it ſhould be pardon'd 
ſome little dangerouſneſs that 'way ,' ſince it pleaſes ſo much 
another; norcanT think but that Providence has ordain'd it " 
the 


che Barr, to ſoften, and ſweeten humours , which would els 
by conſtant! ſticking at meer” Law, become too rigid -and 
ſeyere; and'to- divert and eaſe the Spirits both of Judges ; 
and Advocats , which are too much upon the rack, and 


. bended for the ſervice of their Countrey, 


As to our Ad of Sederant , which 2ppointed, that all 
pleading ſhould be fylogiſtice, I need not refle& upon the igno- 


« rance”of thoſe times , - which was very excuſeable-amoneſt 


us, ſince it did at that time blind even 1raly and France,wlio 
do now ſmile with pity upon the cuſtoms and productions of 


their: countrey-men in that Age: bur I conceive, that our 
- Seſſion having been at. firſt conſtitute of an equal number of 


Church-men and Laicks, and the Preſident being an Eccleſi- 
aſtick , theſe Church- men having the advantage of Learning 
and Authority, did torm that AQ of Sederunt according to 
their own breeding,by which they were tyed in their Theology- 
ſchools ro debate by: Syllogiſmes ; but atter-ages having found 
this uponcexperience to'be very unfit and pedantick, they did 
not only ſuffer that Act to run'in deſueru:!e, but allow'd of 
this auguſter and more ſplendid manner of debating, which is 
now uſed, - And therefore I conclude, that not only is that 
way not warranted by the Authority of that Act, but that 
it has the leſs preference becaule of that A, for, if that AR 
had not been made, we might have been induc'd to believe that 
ſuch a way might take 5 but now ſince experience has reform'd 
us from it, and ſince even the Authority of a Statute could 
not- maintain it, we muſt think it was not fit nor ſuitable , as 
indeed it is not,if we conſider theſe few remarks, 

:- All Sciences havean expreſſion which is ſuitable to them ; 
the Mathematicks require demonſtration, and diſcover them- 
ſelves to the eye: Medicine , and natural Philoſophy require 
experiments ; Logick, Metaphyſick(and alas now Theology) 
muſt wreſtle by ſyllogiſmes ; but the Law argues by a diſcourſe, 


- free, and unconfined, like thoſe who debate from its prin- 


Ciples, 


| (6) 
ciples, - -It' is the nature of a ſyllogiſme to have the ſubſumpti- 
on in the ſecond propofition ; but, in pleading; ,; the-matter of 
fact muft come fiſt , for. it ſands inthe tate. of the caſe, 
and therefore though it be proper for Lybells ( which are but a 
Sylogiſme) yer it {uits ndt with a Defence: and it wete yery 
ridiculous, and impoſſible, to wrap-up a long ſtory, many 
circumſtances, preſumptions and probabilities in a ſyllogiſme; 
" and oftimes there are many, defences propon'd and. joyned 
together, The moſt ordinar and moſt allow'd way of arguing 
in Law is by fimilies , inſtances and parallels, and it is improper 
to drive thoſe into ſyllogiſmes : but he will beſt confute this 
way of arguing by Syllogiſmes, who will fit down and plead 
any of the cauſes I have-ſer down in a Syllogiſtick way , which 
it any man do, I ſhall renounce pleading , except he take ſy]- 
logiſtick debating in a very large ſenſes As for inſtance, in 
Kenedies caſe, the purſuer behov'd to ſay, He whois guilty 
of forging Writes , ſhonld be hang'd;, bat ſo it is, Kennedy has 
rk ; ergo, The Defender behoved to deny. the minor, 
_— then rar —_ -behov'd ns y rr - den'd with. 
ſuch and ſuch preſumptions,is guilty of falſhood; but Kenned 
jo guilty of hell : _ there he behov'd to infiſt upon all 
the indire& Articles or Preſumptions: | but how ſhould the 
Defender anſwer all theſe by a di/tinguo or if this way were: 
introduced, how little would this ſhorten Debates © and are any 
creatures alive ſo litigious as ſome Divines ,and Philoſophers, 
who debate only by Syllogiſmes? and ſo little do Syllogiſmes. 
contribute to.cleara Debate ., that both in their Schools , and 
Books, ſuch as uſe Syllogiſmes muſt leave that. way , and 
enlarge themſelves by diſcourſes , when. the debate groiwes 
warm, and intricar, >; 
Every man in pleading, gratifies his own genious, and ſome 
of all kind find equall ſucceſs, and applauſe ; but it has beer 
oft debated, whether pointed and ſhort pleading, wherein: 
the Speaker ſingles out a point , and preſles it, or full and 
opulent 


; opulent pleading , wherein the Speaker omitts nothing which 
' may proveadvantagious , be preferable - each fide has its ex. 
amples , and patrons, 

T he full-and copious way pleaſes me ; for I not only find 
that to have been uſed by Pemefthenes, and Cicero, but Plinins 
aſſures us, that it was uſed by Ceſar and Pompey, Ar firſt 
go man was ſtinted amongſt the Romans in his pleading, and 
when ghey were confined by Pompey , qui primns _ 
impoſuit Eloquentiz , the purſuer wis allow'd two houts, 
and the defender three z but this being found thereafter too 
| nartow 3 Celicixs did allow the purſner fix houres, and the 
gdefender- nine : Nor can a Pleader be interrupted in France 
{where pleading is in its greateſt perfection) though he ſpeak 
three tull dayesz and it it be a fault, it is peccatum felicis 
#ngenij , the error of great Witts , whereas ſhort pleading is 
common to ſuch as pretend to be great Spirits , and to ſuch 
as really are meer dunfes, Such as uſe to ſay much can contra& 
their diſcourſes , but few who are uſed to ſay little, conld ſay 
much, though they were willing ; and copious pleading is called 
ordinarily a fault , by ſuch as have not the wit to commit thar 
crime themſelves, We ſee that in nature, the largeſt 
bodies are ordinarily ſtrongeſt, the largeſt fruits moſt deſired g 
and many ſtroaks do beſt drive in the wedge, Nature has 
ptoduc'd many things far meer ornaments z and God has in his 
Scriptures, us'd Eloquence and Rhetotick on many occaſions, 
But there are two Arguments which have determined me to 
this choice, the firſt is , that a ſhort Pleader may leave 
things unclear, and ſo wrong his Client z whereas a full Plea- 
der can only burden too mnch his hearers, and fo wrong only 
himſelf, A narrow, and ſtarved diſcourſe,is like thoſe flen- 
der and ſmall coſted bodies, which allow not ſufficient room 
tor the noble parts to exerciſe their fun&tions, Now enim 
amputata oratio, & abſciſſa , Sedlata , magnifica , excelſa, 
tonat,fulgurat et omnia evertit, Thenextis, that even _ 
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. thete is -bat ,one Judge, it is uncertain which of all the Ar- 
guments will convince him, but where there are'many, as with 
us,it is very well known to ſuch as diſcourfe in privat with them, 
updn what has been pleaded, that ſome fix upon one argu- 
ment, ſome upon another: the beſt Lawyers differ oft in 
opinion upon debatable points, and it is great vanity for any 
Pleader to think , that he can (certainly know what will take, 
and what not, this was really not an Appologie for my error, 
but the motive of my choice, and I find it to have been former- 
ly uſed by Plinins the younger,(the greateſt Pleader of his Age, 
and whoſe Epiſtles do of all other books beſt inform us how to 
Plead ) this great man in his 20 Epiſtle tells us, that Regulus 
{aid to him, Tu omnia que in canſa putas extquenda,ego juguluns 
ſtatim video , hunc premo, reſpondi, poſſe fieri,ut genu eſſet, aut 
tibia, ubi ille jugulum putaret, at ego qui jugulum perſpicere non 
Poſſum omnia pertento, But TI will not with him adde, Neque 
enim minus imperſpicua, interta fallaciaque ſunt judicum ingenias 
Duam tempeſtatum , terrarumqs adjiciam quod me docuit uſus, 
Magiſter Egregins , alind alios movet , waria ſunt hominum 
Fudicia , varies woluntates , inde qui eandem canſam ſimul 
audierunt, interdum idem, ſepe diverſum, ſed ex diverſis animi 
motibus ets Our Colledge of Juſtice is but one body, 
in which the Senators are the judicative faculty , and the Adyo- 
cats the inventive -and as the judgement is too raſh , when it 
concludes before the invention has repreſented to it all char 
can be ſaid pro, and cox, evenſo Judges ſhould not decide till 
the Advocat ( who isanimated by gain, applauſe, and cuſtom 
.to find our, all can be ſaid) do firſt lay open all the reaſons, and 
.inconveniences which he has in his retirements prepar'd : from 
which alfo I conclude, that ſeing the Adyocats are in place of 
the invention, that thofe Advocats who have the fertileſt 

.nyention, are moſt fitted for that excellent employment, 
\ WhealT prefer copious pleading, I deſign not to commend 
ſuch as are full, but of Tautologies , and Repetitions , _ 
-/ ve 
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moe Periods , then Arguments , and who, providing they 
find many words , care not much how to chooſe them. I love 
2 diſcourſe which is beautiful, but not painted ; rich but not 
luxurious ; harmonious but not canting, IT am not tor many 
Replyes , Duplyes , and Triplyes , but for one , or two 
ſtrong, full and clear diſcourſes,and to lengthen thoſe, by ſtreach- 
ing out thoſe unnecefſlar plyes into one juſt meaſure, Nor do I 
love long pleading in the Utter-houſe, whe! e new decifions are 
not to be made, bur where the old thould be tollow'd, and 
where the multitude of attenders do require a ſpeedy diſpatch, 
and inthe Inner- houſe it is only to be practiſed where the cauſe 
is new, and fertile, and when the Judges defirea full informations 
for it 15 moſt unfit to vex an unwilling Judge, who will 
think all that he loves not to hear, meer effectation, and vanity : 
but envy muſt not want its objeRtions,and where it finds nor a 
fault, it makes one out of the next vertue ; when a man pleads 
fully, it terms that luxuriency, and when he pleads ſhortly, ir 
will have that paſs for ignorance, or lazineſſe : and ſo in- 
conſiſtent are backbiters not only with the truth , bur in what 
themſelves invent, that I have heard one and the ſame Plea- 
der,blam'd for a too luxurient Pleader by ſome, and for a lazie 
Pleader by others ,becauſe in the Inner-houſe he uſed the fall 
allowance, and in the Utter-houſe he thought it impertinent 
to make ſpeeches , where a ſhort Defence is only neceſfary ; for 
either the point there is clear, as ordinarily it is,and then it is ab- 
ſurd to enforcea principle ; or it is dubious,and then he gets the 
Lords anſwer,and may betull in his information; and why ſhould 
pains be taken to vex a Lord with debate who is not to decide ? 

Far be it from me to preſcribe magiſterially, a*form of 
pleading to others , butT love to tell freely my own opinion, 
and if others did fo too , we ſhould ſhortly, from comparing 
Notes, come to know what method were moſt allowable, 

In pleading amongſt the Ancients, and yet amongſt the 


French,there was ſtill a Pretace,and Epilogue, Amongſt _ 
B | E 
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he who ſpoke firſt , endeavoured to eſtabliſh his own opinion, 
and to anticipat what he thought might be urg'd by his Adver- 
fars; but with us the Purſuer relates only the cauſe , which 
he is only allow'd to adorn witha pertinent repreſentation of 
ſuch circumſtances, as may beſt, either aſtru& the juſtice of 
his own purſute, or obviat unneceſſary objections in his Op- 
ponent » but without mentioning any thing pro, or con, iz 


jure, AndyetT have heard the caſe ſo prudently ſtated , as 


that thereby the Defender was precluded from many Defences 
he deſign'd to propone ; for amongſt able Pleaders, moſt 
of what is debated , ariſes from a difference rather in fad, 
then Law ; and it is a great affront for one to plead, in Law, 
a long diſcourſe , which the other will grant to be all true, 
when thediſcourſe is ended : And yet I have heard ſome con- 
cede all was ſaid , and ſeem to difference the preſent caſe from 
the caſe pleaded, when indeed there was none, but when this 
was done meerly toevite a diſcourſe which could not be an- 
ſwered, After the purſuer has ſtated his purſute, and en- 
larg'd himſelf upon all the fayourablecircumſtances which we 
call the merits of the cauſe, the defender propones his des 
fence, but urges it little, till he know if it be contravert- 
ed; butif the relevancy of the Defence be contraverted by 
the Replyer, in a full diſcourſe, then the Duplyer makes a 
full anſwer , and ordinarily theſe terminat the debate, and 
after that the diſcourſes become too thin and ſubtile, and the 
Judges weary , albeit ſome cauſes becauſe of their intricacy, 
or of new emergents, require moe returns, 

In theſe Replyes, or Duplyes, our cuſtom allowes a ſhort 
Preface upon ſolemn occaſions, in which the rule ſeems to be, 
that theſe Prefaces ſhould not be too general and ſuch as are 
applicable to any Debate z as when theſpeaker excuſes his own 
weakneſſe or recommends juſtice ro the Judges , or ſuch com- 
mon places; but ir ſhould run upon ſome general principle, 
which though it be not a concluding Argument, yet _ 

- MUCc 


LAS neon $a: 
& i oi - 
+. Wo $2.7 

Prat Ao t 


( 11 ) 
- much to clear that which is the ſubje& of the Debate: as in the 
French pleading I have tranſlated , the Pleader being to 
F intorce that a civil death purifies the condition, $7 ſxe liberis 
7 acceſſerit , he begins with a Pretace, which ſhewes, that the 
' Law has a great empire over nature, and plyes its events ta 
its civil deſignes ; whereas T being to plead the contrair, I do 
*infiſt ro clear in generall , that matters of fa&t, eſcape the re=' 

7 oulation of Law , and that Law is ty'd to obſerve nature, 

* The Diſcourſe it ſelf do's conſiſt of theſe Arguments, where- 
' by the Defender maintains his Defence , or of theſe Anſwers 
'by which the purſuer elids thoſe Arguments ; and to range 
'them appoſitly into their own places ( ſo that ſuch Argu-. 
"ments as have contingency , may be ſet together ) isa mark. 
'ofa clear, anddiſtin&@ wit: and when Argumentsare ſo rang'd, 
'each of them adds ftrength to another, and they look like 
'men well marſhaPd into diſtin troops whereas Arguments 
'ſtragling out of that place where they ought co have been plac» 
ied, ſeem unpleaſant, and irregular, and will hardly -be ex- 
pected where they ate; for inſtance, .in- pleading againſt the 
Viſcount of Stormont , all the Arguments which can be preſs'd, . 
are either ſuch as endeavour to prove, that the clauſe of 
' Stormonts Infeftment is contrary to- the nature of Domininm or 
Commerce, and after that the Pleader had paſt firſt Dominium, 
and then Commerce, to return to thoſe Arguments , which 
ariſe from the nature of Dominium,were irregular; for that were - 
to return to ſhow what he had forgor, And from this I con- 

'  cludeinreaſon, that all Arguments founded upon that ſame_ 

general principle, ſhould be pleaded together , and in the 

ordering of theſe generalls, I would chooſe to-begin with thoſe 
which clear beſt either matter of fat , or which tend moſt to 
illuminat the ſubjec of the diſcourſe, and thus the controverſie 
| in Stormonts cale, being, whether the Proprietor of tailzied 

" _ Lands, may alienat theſe Lands if he be prohibit to alienat by 

> _ the firſt Diſponer, or at leaſt if they may be compryſd from 
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him; the firſt claſſe of Arguments to be urg'd, ſhould be theſe 
which tend to prove , that chis Prohibition is inconſiſtent with 
the nature of Domininm, and Propriety , for theſe clear beſt ® 

the narure of Propriety which is the chief ſubje&t of the ® 
debate, 

He who anſwers, uſes with us, to repeat the Arguments 
which he is to anſwer all with one breath ; before he begin to 
make diſtin anſwers to them; and this proceeds as I con- / 
ceive, from the Ariſtotelick way of arguing in the Schools, 
wherein he who maintains the Theſis propoſed , muſt repeat 
the Argument, before he anſwer it : this method I love nor, 
for it conſumes unneceſſarily much time, and ſure it wearies 
Judges to hear the ame Argument twice, yea thrice , repeat- 
ed; for firſt, the enforcer do's repeat them, then the anſ. 
werer do's repeat them, both generally at the entry of his diſ- 
courſe and therafter he muſt repeat each Argument when he 
is to makea ſpecial anſwer; and I ſhould think it much more 
natural to repeat and anſwer each Argument a part, ordinarily | 
the anſwerer follows in his anſwers the method of the proponer; 
yet ſometimes he chooſes rather to claſſe the arguments as he * 
pleaſes, and to anſwer accordingly, If the Defender defign 7 
to anſwer the Arguments brought againſt his Defence, and'to 
adde new ones to aſtruct the reaſonableneſs of his-purſuic , he 
uſes firft to urge his own Arguments , and then to anſwer what 
is alleadg'd for the Defender, 

W hether the ſtrongeſt, or weakeſt Arguments or Anſwers 
ſhould be firſt inſiſted on , was much debated amoneſt ancient 
Orators; ſome thought the weakeſt ſhould be firſt urg'd , be- 
cauſe the Judges were then freſheſt , and might pofſibly by 
wearineſs flight what was delay'd: others thought fir to _ 
leave with the Judges the ſtrongeſt Arguments ,” that they 4 
might be freſh with them when they were :ro decide: this] 
think is arbitrary, and they are but weak Judges, who do not 
weighall equally ; but I think it adviſeabletor a young Pleader, 
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$.firſt;, *thar/he niy'thereb 


ſe \tgUumerntes 
h WF conciliat;. favour to, himſelf, ::and 'raife-the -artenition*of? hit 
ſt "F Judges ,and inall caſes where:the cauſ&ſeemsunftvoutiblethe 


ie 2 ſtrongeſt Arguments are firſt ro-be uſed ,'for the'fame' reaſon, 
7 and there ſeems little reaſon: to leaye the ſtrotigeſt *Afguments 


ts  }laſt, ifthe Cauſe be not preſently to be decided: ?but where 
0 many Anſwers are:to be madeto'one Argunient?, tthe'Wweakeſt 
1- 7 jsordinarily firſt made,and'as it were ovetlye;”"but'thetrongeſt 
s, 7isreſerved laſt, becauſe it is moſt to be infiſted'upon: and I 
at + think it moſt natural to urge the weakeſt Arguments firſt, be- 
t, cauſe our diſcourſe ſhouldlike otir ſelves/,” and like-our ſtadies, 
's _grow from ſtrength ,-to \ſtrengrh, | and from'leſs to more, bur 


-- / Aometimes one Argument 'gfows from another, and then 
[. *Zthere is no place to doubt, and alwayes' the moſt myſterious 
- 7 Argument is tobe leftlaſt, becauſe it is to be preſumed, chat 
e {thenthe cauſeis beſt underſtood , :and myſterious Arguments | 
- come tobe moſt in ſeaſon; when Judges hive fully*maſterd 
y F the caſe. TON, CS 
-  TheEpilogue withus is ordinarily , 7» reſpe# whereof the 
Ee 7 Defence ought to be admitted. -or repell'd , 8c. But 'in ſome 
n  ſolemncaſes, th? Pleader may recapitulat ſhortly his ſtrongeſt 
o | Arguments, or may urge the fayourand metits of the Cauſe g 
e and I ſhould love to preſs this merit rather here'then in the 
t - . preface; for favour is butan acceſſory of Juſtice, andthe con- 


ſequent ſhould not preceed its cauſe, 


's - Action, was of old one of the chief ornaments of Speech, yn- 
t © der which was comprehended:, geſture, and voice; all} which 
- © wereaccomodated to-the.Orators deſign ; when they ſpoke to - 
y _ multitudes of 1gnofant people,” to whom , tears or ejaculations' 
o . pleaded more, then reaſon did ;for that they underſtood better, 
y # as more obvious to that ſenſe by which they were govern'd : but 

1 © nowthe, world is become'too wiſe to be taken by the eyes, 

| albeir I conteſle theſe adde grace, though not force, © 
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-.: With-us:, ations poſiibly: roo violent, which Taſcribe 
"pa the violene. tefhper of our Nation ,. prefervidum Scotos 

_ Tam ingeninm, and toithe way ofour: debate , tor Fire ſparkles 
ordinarily from the collifion of two bodies," one againſt another, 
ſomedebace for intereſt only, ſome tor honour, but Advocats for 
both., . yer hardly can he raiſe paſſion in others: who ſhows ic 
nat himſelf. angall,men preſume, that hewho is very derjous, 


and earneſt to convince.others, is theconvert of his own Argu- 
ment, . I confeſs , that: paſſion-do's diſorder very mach the 
kindled ſpeaker , .and that he canhardly clear. well his diſcourſe 
who is himſelf perturb'd ,..and-we know. the defign of an angry 
man no more; . then we can ſes. clearly the bottom of troubled 
waters : .and. therefore-it. were:very:;adviſable ,. that: hot: and 
cholerick ſpizirs, ſhould calm themſelves before they adven- 
ture to enter.upon a -ſerious debate z bur ſuch as are baſhfull ._; 
are theberter.to be: warm'd,, andto looſe ' prudently., a liccle 
of their indiſcreet modeſty ; melancholick- perſons likewayes [ 
who are ready. to looſe themſelves in. their wandering «+ 
thoughts, .need to be a little fretted , for thereby they become 
intenc , and. finding themfelves ſomewhat piqu'd, they are | 
gather'd into their ſubjet, He. who fears to be interrupted, * 
will ordinarily-ſtammer, . for he will be. more buſie in thinking 
upon the being. interrupted, then'upon what heis to ſay, and. 
there, .pafſion do's well alſo , feeing then he conſiders nothing: 
but whar he is ſpeaking. ment | 
Railing, is of all ocher qualities, the worſt ina Pleader,for ic 
makes men judge that his cauſe needs ir,when he rails againſt his 
*adverſeClient,and that he finds himſelf worſted; when he rails 
againſt his adverſe Advocat - but ſome times he is obliged to 
found upon matters of fa&t , which though they bave much of 
reflection in them, yet are neceſſar truths; and ſometime the 
Law by which he pleads, obleidges him to terms, which may 
ſeem rude to ſtrangers, and in: both theſe caſes, nor to be 
ſevere, wete prevatication z though I have known Advocats 
very 


-; copious Stile, as isclear by Demoſthenes , Cicero , and others, 


ca 


rery innocently condemn'd forcalling the latetimes Rebellion, * 
and ſuch as were forfeited Traitors, rhoug in that they ſpoke” 


e 


F their art, and were not obliged ro ſpeak their thoughts: and' 

®rhere are few Clients, who when they looſe' the Cauſe do not 
"7 diſcharge a great part of their fury , upon theſe Advocats by ' 
"whom they conceiv'd themſelves overthrown. | 


Too ſubtile ſpeading convinces few, becauſe few underſtand 


E:., and it is applauded by few , becauſe few can reach to the 


®practice of itz and in young men it may be interpret. to be but 
'affecation, or notionalnefſe, though in ſuchas have by long. 
practice eſtabliſhc their own reputation , it gains glory, - Many 
Citations alſo are to be avoided by all in pleading ( though they 
"are neceſſar in writing ) eſpecially in young men, for Fi che | 
they are thought but common place-wit; and yet young men 
do moſt uſe that way, becauſe they think thereby to ſupply 
[their own want of authority; and becauſe they know notmany. 
-pzrallel caſes, and are not yet ſo intimatly acquaint with their 


ſubject , as ro draw Arguments out of its retired. intrails, 


Z Many parentheſes are to be avoided, for they interrupt the ' 


# threed of the diſcourſe, and make it knorty, and myſterious, 
though theſe weeds grow ordinarily in the richeſt ſoil, and are 


" the effects of a luxuriant invention, Frequent repetition of the ' 
ordinar compellations, ſuch as »»y Lord Chancellor , or my 
Lord Preſident , are to be likewayes ſhunn'd, 
| BeforeTIpropoſe what Phraſe, or Stile is fit for a Pleader, 

.It is fit to tel] char the two uſual ſtiles known by diſtin 
names, are the Laconick or ſhort ſententious Stile, and the 

: Aftatick, or profuſe and copious Stile, the firſt was uſed by 
theold Roman Legiſlators , as is clear by reading the Digeſts ; 

: but when the Empire was transfer'd to Conſtantinople in Aſia, 

; the Empire changed its Stile with its Seat; and we find that- 

: Profluvinm aſiaticum in the Codex, and Novels, Yet all the 

; Grecianand Roman Pleaders, even in their purity, us'd a full 


and 
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dviſe my friefids who. Begin to ſpeak , firſt to ſtudy fluency, 
and when they .are.artiy'd at/a.confiſtency there , they may 
eaſily refine the largeſtock they havelaid together, 

- Many who. are not friends to the Barr, inveigh much ar 
thecanting rerms which they (ay is us'd there ; but, theſe do 
not conſider ,, that every Science has its particular terms, andt 
were pedantty.to ſubſtituce others intheir place; and as a man 
Iooks ridiculouſly-in a womans habit, ora woman when attir'd 
like a man ; a Souldiour under a Gown,or aChurch-man in buff, 
Sd it is as ridiculous to hear a Member of Parliament ora Coun- 
cellor ſpeak of affairs in terms, of hunting, as it 1s for a Lawyer 
to ſpeak inhis terms: of other 'things ; and I laugh as much to 
hear Gentlemen ſpeak in theircanting terms of hunting, hauk- 
ing, dauncing, as they can do to hear me ſpeak in the idiom of 
my Trade: and to ſpeak like a Gentleman at the Barr, is to 
ſpeak like a_pedant ; pedantty, being nothing , but a tranſ- 
planting of terms from what they were fit for, to that to 
which they are moſt unfit , and Tlovye equally ill, to hear civil 
Law ſpoke to in the terms of a Stile-book, or accidental Latin, 
(-as is moſt ordinar)as to hear the genuin words of our Munici- 
pal Law, forc'd to expreſle the phraſes of the Civil Law and 


A, Doors, | 
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- .Ic may ſeem a paradox toothers, but tome it appears un- 


_ denyable, that the Scottiſh idiom of the BrittiſhTongue is more 


fit tor pleading , then either the Engliſh idiom, - or the. French 
Tongue ; for certainly a Pleader muſt uſe a brisk, ſmart, and 
quick way of ſpeaking, whereas the Engliſh who are a grave 
Nation , uſe a too flow and grave pronunciation , and the 
French a.too ſoft and effeminat one, And therefore, I think 
the Engliſh is fic for harranguing, the French tor complement- 
ing, but the Scots for pleading, Our pronunciation, is like our 
ſelves, firy , abrupt, ſprightly , and bold; Their greateſt 
wits being employ'd at Court, have indeed enricht very much 
their Language as to converſation , but all ours bending them- 


' ſelves to ſtudy the Law, the chief Science in repute with us, 
; hath much ſmooth'd our Language , as to pleading: and when 


I compare our Law with the Law of Zzeland, I perceive thae 
ourLaw favours more pleading then theirs does;for theirStatutes 
and Deciſions are ſo full and authoritative, thar, ſcarce any Caſe 
admits pleading,but (like aHare kill'd in the ſeat)it is immediate 


ly ſurprys'd by a Deciſion,or Statute, Nor can I enough admire, 


why ſome of the wanton Engliſh, underyalue ſo much our 
idiom, fince that of our Gentry differs little from theirs , nor 
do our commons ſpeak ſo rudely , as theſe of Yorkſhire : as to 


the words wherein the difference lyes, ours are for the moſt 


part , old French words, berrowed during the old League 
bertwixt our Nations, as Carnel,for Cinnamon; and ſerwit, for. 
Napkin ; and a thouſand of the like ſtamp, and it the French 
Tongue be atleaſt equal to the Zxgliſh, I ſee not why ours 
ſhould be worfe then it, Sometimes alſo our firy temper has 
made us for haſt, expreſſe ſeveral words into one, as ffoxr, for 
duſt in motion, ſturdy,g0t an extraordinar giddineſs, &c, But 
generally, words ſiznijicant ex inſtituto, and therefore , one 
word is hardly better then another ; their Language is invented 
by Courtters and may be ſofter , but ours by learn'd men , and 
men of buſinefle, and ſo muſt be more maikie and ſignificance : 
and for our pronunciation, "OO what I ſaid formerly of its be- 

ing 
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SN. 
ing more Gtted to the complexion of Qur peopte, then the 
Engliſh accent is , I cannot but remember them , that the 
Scots are thought the Nation under Heaven, who do with moſt: 
eaſe learn to pronounce beſt;; the French , Spaniſh, and other. 
Forraign Languages , and all Nations acknowledge that they 
ſpeak the Lain with the moſt intelligible accenc, tor which n@ 
other reaſon can be given , but that our accent is natural,and has 
nothing, at leaſt little in it that is peculiar, T ſay not this to al- 
perſe theEnglifh, they are a Nation I honour, bur to * rs the. 
petulancy, and mallice of ſome amongſt them, who think they 
do their Country good ſeryice, when they reproach. ours, 
—— Nec ſua dona quiſquerecufet,. 

I know-that Zloquence is thought to have declin'd from 
Cicero's time, and it has ſo indeed, if with pedants, we make 
Cicero theStandart, for nothing can be ſtraighrer then irs ſquare; 
but I conceive that the world do's like particular men, grow 
wiſerand learneder, as it grows old ; but of all things Eloquence 
ſhould improve moſt , becauſe of - all things it :ypens moſt 
by practice co difcovers daily more , and more 
of the humour of ſuch whom we are to convince; and the 
better we know them, we can convince them the eafier, By 
experience alſo we learn to know , what forms, and ſounds 
pleaſe moſt , and every Pleader and Orator adds ſome ney jn- 
ventions to that of the laſt Age, and if one being added to 
twenty make twenty a greater number, then the Eloquence 
of this Age, being added to that of the former , muſt mike 
this Age more eloquent then the laſt, But I know ſuch as envy 
the Orators of the preſent Age, do ſtill endeayour to mortifie 
them, by admiring ſuch as are dead, who in their time met with 
the ſame meaſure;death alſo removes men-from being our rivals, 
and ſo from being enyy'd by us; yet we ſhould remember, that 
even Cicero , and Demoſthenes did complain of the ſame in 
their Age, though they far exceeded their predeceſſours, 

Some may think that the Eloquence of Rome , and others 
behoy'd to be higher then ours , becauſe the multitude m_ in 
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(19) 
.theſe Common-wealths abſolutely goyern'd by it, and the 
reatne(s of their reward for Eloquen&e, exceeding ours, their 
7 Eloquence behov'd to do fo too, Bur Iam formally contrary, 
Z for fince our Judges are wiſer, and more learn'd then the com- 
27 mons, there muſt goe moreatt to convictions now, then was. 
; tequiſite then, and though we have riot Kinss, nor-Common-- 
# wealths to defend, as thoſe oftimes had , who pleaded in the 
Roman Senat z yet we may ſhow as much Etoquence updn 
leſfer occaſions , as one may cut finer figures upon Steel, then 
upon Gold, itis the intricacy of the caſe, and not the great- 
” neſsof thepryze, which makes the value of the pleading, and 
-. generous Spirits are more animated by difficulty , then gain, 
/ We havealſo moe Laws, Parallels, and Citations to beautify 
.: ourdiſcourſe, then they had, and want none of their topickss 
' {o that though our ſpirics did not equal theirs, yer in our 

pleadings we eonld not but exceed them, Nor do I value much 
the opinion of thoſe, who think the Spirits of ſuch as liv'd in 
Common-wealths were greater , becaule freer then ours, who 
live under Monarchies , and being ſub:e&s ro none, they had 
oreater confidence then we can have, This is but a fancy , 1n- 
vented by ſuchas live under that form of Government : but'I 
have not ſeen any Switzer, or Hollander, ſo Eloquent as che 
Engliſh, or French ; and it enlivens -me more to ſee Kings, 
and Courts, then to ſee theſe buſie , and mechanick Nations: 
nor can I think any ſpirit can excell much in any one thing, 
where equality is defigh'd, and where all ſuch as offet to riſe 
above the vulgar, are caretully depreſt, and ſunk down to 
2 level, as they are under Common- Wealths, | 

For my own part, TIpretend to no bayes ; but ſhall think 
my ſelf happy, in wanting , as the fame, ſo the envy which 
attends Eloquence : and 1 think my own impertedions ſuffi» 
ciently repay'd by fate, iti that it has reſery'd nte for an Age, 
wherein I heard, and dayly hear, my Collegues plead ſo charmy, 
ingly, that my pleaſure do's equal their honour, 


2 A 


A Pleading tranſlated out of French, to inform 
ſuch as underſtand not that Language of the 
way of Pleading there. 


An Eſtate in Land being diſpon'd to a Womin , and another 
being ſubſtitute , in caſe ſhe ſhould die without children of 
her own body ;, She being condemn'd for inceſt , and burnt 
only in Effizie, the queſtion is,Whether by that civil death, 

'the condition be purified , as well as if ſhe were naturally 
dead, and if the perſon ſubſtitute hath by that civil death, 
right to the Eſtate, without waiting for her natural death, 


In favours of the perſon thus Tubſtitnte , it was 
| Pleaded.. - 


' Lbeir-matters of Fact do depend intirely upon Nature, 
A and cannot ſubmit themſelves to the authority of po- 
litick Laws, Faque ſunt fadi, nulla conſtitutione in- 

feta fieri poſſunt ; yet Law conſiders them only in fo far as they 
are neceſſar and uſefull tor humane Society , and upon that ac- 
count forces this Maxim to ſuffer many exceptions, Thus þbo- 
ne fidei poſſeſſor, is per attionem publicianam, made to have right 
RIF by an imaginary and fictitious poſſeſſion, to that which he never 
\\l really polleſſed, Fs poſtiiminis, makes us believe him who 
Bl 1. is 


is-a ptiſoner of War, never to haye beer taken prifoner, Arif 
Lex Cornelia doth preſume, that theſe who did teſt whilſt they 
were captives, did dye in the City to which they belonged, 
though they dyed really abroad in their captivity, . All which 
inſtances prove, that the Law doth not ſubje&'it ſelf blindly to 
Nature, but that itcan ply matters of Fadt' co its own deſigns, 
and can by an innocent cheat, adjuſt chem to publick utility and 
adyantage, | 

This foundation being thus eſtabliſh'd , let' us examine this 
' condition (if ſhe dye without children) and ler us try if jt be 
' ſo bound up toa matter of Fad ;. as that it cannor' ſnbmit it 

ſelf to the juſt-and policick fict.ons of the Law, 

/ Triscertain, that albeit all Conditions be ordinarily meer mat- 
ters of Fa, yet this Condition which depends entirely upon 
the intention of the Teſtator', muſt owe its form to his will 
and ſeing he did fix his firſt defires-and defigns upon this Wo- 
man and her Heirs ,- and did call the perſon ſubſtitute for whom 
T plead, but in the third place, not'to ſuſpend and differr his libe- 
rality, but to obliege my Client to wait , becauſe the and her 
Heirs did preceed them in the order of his inclinations : there- 
fore, when Death or Fortune do ſtate her and her Heirs in ſuch 
2'condition , that neither of thenr can expect the ſucceſſion, 
there is no doubt: but his will doth immediat]ly tranſport the 
effeds of his liberality to the perſon ſubſtitute, ſince the perſons 
who ſhould preceed them, are by the Law removed ont of the 
way, Nor was it the intention of the Teftator to enrich the 
Fisk any more”, then if he had adjeRed a Condition relating 
nothing to the purpoſe, Yel/uti, f Navis ex Aﬀia venerit, From 
this likewayes itfollows , that as ſucceſſion is one of the wayes 
whereby we acquire in Law civil Rights which depend upon 
the Law, and which the Law doth nor allow'to any but to its 
own Citizens, 2ui habent Teſtamenti fattionem paſsivam, So 
this condition, Sz ſine Liberis —_— » Is not ſo entirely and 
abſolutely a matter of Fat , bat that Law and Fat are therein 
= | | mixed 
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EY. 
-mixed together ; and therefore, albeit. the death of che firft 
Heir without Children, is regularly naderſtqod according to 
the proper and natural {ignifteation of natural, Death, - yet Law- 
yets have extended chis to civil Death ,, and have purifed the 
condition by deportation and other kindsof civil Death, As is 
clear, 4, ex fato,17, $ fx fadts, # ; 4d. ſenatu[s trebel, Ex fatto 
trattatum memini,ro averatquedam mwlier filium ſuum,ut ſi ſine 
liberis deceſſiſſet reſlitueret hereditatem fratri ſuo, is poſtea depor- 

tatus ,. in inſulam_1iberos ſuſceperat 5 querebatar igitur, an fidei 
commiſsi conditio deficiſſet, nos igitur hoc dicemus, conceptos qui- 
dem ante deportationem,licet poſtea edantur efficere,ut conditio de- 
ficiat : poſt deportationem vero ſuſceptos ,qnaſps ab alio,ron prodeſſe, 
maxime cum etiam bona cum ſua quodammodd cauſa fiſcoſin 

Uindicanda, PE 3'<2 | 

This woman is condemn'd to. be burn'd and ſtrangl'd,, (he 
had no Children, and can expe& no divorce; her flight has 
not only baniſh'd her out of the Kingdom, bur that ſentence 

that has reveng'd her crime on. her memory, and pictare, ' has 
rendered her ſervam pene, the unfortunat prey of an unfamous 
Gibber ; How can ſhethen but be repute dead , ſeeing ſhe is 
expung'd out of the number of Subjedts? and how can that 
Law which has execute and kill'd her, belye fo far its own 
Authority as to believe her alive, after it has taken fo much 
pains to make us believe ſhe is dead ? and after her civil death, 
how can it conſerve for her a faculty of beating Children, which 
may fulfill a civil condition 7 I confeſs that deportation is noc 
ſtill compar'd to natural death , and that the liberty which 
a baniſh'd man carry's with him roa forraign Countrey , do's 

Preſerve for him all the advantages of the Law of Nations, 
Ita ut ea que juris civilis ſunt , non habeat , que vero juris 
rentium ſunt habeat , 1, 17, f- de penis, But on the contrary, 
ince the being a ſlave develts man of his humanity, and ranks 
him amongſt beaſts, ./, 2,$, 2. ad 1, aqui, the Law can 
ao moreconſider him, but as a piece of moveables , living and 
animated 
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iy animated , asa reaſonable-ool belonging to his Maſtery So 
MJ chat having no head, nor will,-. bur his Maſters, therefore if the 
3 Law Mowhim ko fulfill any condition , that isupon his Maſters 
* conſideration , and not his own, A perſon condemn'd is the 
; ©? ſlave of his puniſhment, Sorvss pexe, magis enim pee quam fiſcs 
ſerous eft, 1,12. f. de jure fiſci: and therefore, the Law re- 
'Fputes him dead, fance that Gibber to which it ryes him can com- 
"A municat nothing to him, but a cruel death, and conſequently he 
"RZcan fulfill no condition , 1, 17.5, S7 quis rogatus ad ſenatuſe. 
rebel, $3 quis roga'ns faertt filiis ſuis , wel cut ex his volnerit 
'reſtituere hereditatem Papinianug , 1, 8, reſponſorum etiam de- 
'portato e7 trivuut eugend/ joegltatem ; cn liber fattus fidei com. 
\niſſum reſtitri velit , (ed ſi ſervus pens. fuerit conftitutus , nullo 
Yante concepto filia, jam parere condition non poterit deceſſiſſeque 
*fine Liberis videtar ; ſed cum decedit eledtionem illam quam Pa- 
* pinianus deportato d:dit, huic dari non opportet, 
Law imitats Nature, and ules the ſame authority over a2 man, 
- as he is ſociable, that Nature exerciſes oyer him, as he is natu- 
ral: And hence it is, that the Law governs and 1egulats Socie- 
ties for its own advantage, and as it can beger Children, and 
' people Families by Adoptians; So by the ſame power it can 
' cut off unneceſſary members from Families by exhereditations, 
and can kill them by condemnatory ſentences, Seruus pen in 
omni jure, vere ac ſemper ſimilis eſt mortuo : Cujac, obler, 1, 3, 
cap. 19, Law then may juſtly bury a Criminal in the unfamous 
ſcepulchre of a cruel ſervitude, which takes from him his civil 
lite with his liberty , and cantye him to a long death and exce(- 
ſive torment, which may draw out his torture to a very long 
continuance, and make him, as Petrozius ſpeaks, paſs but tor the 
pitiful viſion, and horrid ſhadow of his own perſon, - : 
* We muſt thenconfeſs, that that Sentence which confiſcats 
' his Body and Goods, doth at the ſame time confiſcat his Perſon 
and Liberty. It is the Sentence which kills him, * and his na- 
| tural death tollowing thereafter doth bur execute that Sentence ; 
| | an 
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as we ſay,thata Robber has kill'd a Paſſenger when he gave. 
him the mortal wounds, though he did not then dye'* Tune oc-. 
cidefti cum wulnerabas , 1. it. H 2d |, aquil. So by the. ſame 
reaſon,” the" Judge 'doth-kill a Criminal the very moment that 
he pronounces the Sentence, and he truly dyes by the Sentence, 
and not by the Execution, 4, 29... de pen, 2ui ultimo ſuppli- 
Clio damnantar ſflatim & civitatem, & libertatem'perdunt, itaque 
pre-occupat hic caſus mortem, & nonnunquam longum tempus 0c- 
cupat , quod accidit in perſonis eorum , quiad beſtias damnantur, 
ſepe etiam adeo ſervart ſolent poſt damnationem, ut ex his in alios 
queſtio habeatur, And as the authority of the Law may beget 
a Citizen: before his birch , and receive a Poſthume into the 
Common-wealth before he come our of the womb, Poſthummus 
pro nato-habetur : So its Empire may take away the life along 
 timebetorea man die, It may preveen his death , and chaſe 
him out of the world before death overtake him, which is like- 
wayes confirmed per {, fi quis 6, S, Sed & ſi quis ff, de injuſt, 
ſed & fi quis fuertt capite damnatus, vel ad beſtias, wel ad glae 
dium; vel aliapenaque vitam adimit, teſt amentum ejus irritum 
fiet , nontune cum conſumptnus eſt, ſedcumſententiam paſſus eſt, 
nam pens ſervus i apy Let us now ſee if this way of reaſon- 
ing drawn trom the Roman cuſtoms, can be brought home to 
our French Practique. 

Lawyers who deſigned to fonnd the principles of their true 
Philoſophy, upon maxims, real, ſolid, and conſtant, were too 
clear-fighred to force their Lawes to diſcharge their revenge 
upon an Image, and an Apparition, to take rhe ſhadow for 
the Body , and in ſuppoſing the name of a Criminal tor his 
perſon, thereby to challenge their Judges of want of power and 
precipitancy ; and therefore they did not allow, that a perſon 
who is abſent ſhould be condemn'd , and that the Law ſhould 
in vain ſpend its thunder upon thoſe whom it could not reach ; 
I. 1, ff. de requirend : reis, Since then the Law of the Ro- 
mans,could not condemn capitally a Criminal who was contuma. 
cious, 
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"$ and 'imaginaty execution, .cither.our Statutes and Cuſtoms muſt 
** confeſs their weaknel(s , and quite theſe-as a meer mumries , or 
7 els. they muſt neceſſarily obliege us to believe theſe appearances 
'Irobe realities, *andeſſay to veriffe theſe civil lyes, in torcing us 
' to believe that theſe painted executionsare real ; that the ori- 
7 ginals of thoſe infamous 'p'Aures are no: more alive , and char” 
'® res judicata pro veritate habetar, 
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cious , it was eafie to them to-believe that. a priſoner who. was 
eſent and/ferrer'd, did inſtantly receivethar death. to which 
fe was condemn'd. But ſince our Statutes ordain a painted 


2 TE the power of a Roman Pretor was:-ſufficient to beget a 
child in.ſpight of truth, and nature it ſelf , Plane fi denuntiante 
apilicre,, negaverit ex [e eſſe pregnantem, tametſi cuſtodes: non 
"Zmiſerit , non evitabit quominus quaratur , an ex © mulier. 
Zpreguans.fit, que cauſa ſi fuerit atfaapud JFudicem , & pronun-- 
7 tiaverit cum de hoc agetur ,, quod ex eo pregnans fuerit nec ne in 
7 ea cauſa eſſe ut pour 2 debcat, five filius non fuit five fuit, eſſe 
+ ſuum, |, 1, S - ult, ff, de agnoſc, liber. or may force'a' 
: Mother to difown her Child, which is really hers; Sive-contra 
: pronuntiatum fuerit, non fore ſuum, quamwvis-[uns fuerit, placet' 
© enim ejus rei Fudicem jus facere, |, ſeq, if; eod, By much 
7 morereaſon, may- a general. Law- and Cuſtom univerſally re-- 
| ceiv'd, force ſubjects ſo far to obey their Judges , as to believe ' 
that a woman ſtrangled and burnt- has loſt her life upon the 
' ſcaffold , where ſhe has been- ſo publickly and tragically ' 
executed, 

It is then more juſt to preſume , that-this Woman who is: 
condemn'd is dead without Children , and: that her execution 
has purify'd the condition ,. then that the purſuer ſhould at- 
tend her death, ſhould ſearch out her wandering perſon, which ' 
lurks under ſo much ſhame ,/ and purſue her in her flighe 
and baniſhment through Countries, which are either unknown, 

; or inenmity with ours; and therefore I conclude , that it is 
moſt juſt to put the I” IEMA. of the-Eſtare,. 


I have 
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ed tbys to anſwer the former Plead- 
ing , becauſe there is no Anſwer to it extaut | 
in the French, and becauſe ſuch Caſes may 
with us frequently occurr. = 


| TT” orcateſt glory of Art is , that it can imitate Natnre g 
and every thing which forces Nature, is hated by men, 
as folly and affe&ation; but amongſt all thoſe Arts which follow 
Nature, Law is the chief, for it being the chief produd of 
| Reaſon, it endeavonrs moſt to refemble Nature, Reaſon and 
Nature being in man the ſame thing vary'd under diverſe ex- 
preflions, and Reaſon being mans Nature, And thence it is, 
that the Law plyes all its conſtitutions to the ſeveral degrees' 
of Nature, and obſerves it exactly before it begin to form a 
Statute relating to it, Propter naturam ftatnitnr aliter, quam ſta- 
tueretur alias, gl, ad, |. Julianus, ff, f quis omiſſa cauſa ; 
though ir appoints that conſent ſhould obleidge, yet it ex- 
cepts Minors, becauſe of the frailty of their Nature ; though 
it appoints murder to infer death , yet it pardons ſuch as are 
Idiots, or furious, it doth in dubious caſes prefer that interpre- 
tation which is moſt ſuirable ro the nature of the thing con- 
traverted, it preſumes illud ineſſe,quod ex natura rei ineſſe debet : 
and it has very well ordain'd , that ea que dari impeſſibilia ſaut, 
vel que in rerum natura-non ſunt , pro non adjectis habentur, 
I,135, ff, dereg, jur, Since then there is nothing ſounnatural 
| | as 
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"ax t0 force us" to believe; that'a petfon who' is really alive; 
is truly dead , and that the Children which a woman may 
bring forth thall not be- her Children, I fee not with whae 
appearance of ſucceſſe the Subſtitutes. can in chis'cale aſpire 


to the ſacceſſion now craved, © Nature has a_fixt beeing, 
SZ nd meti know whac it determines by conſulting their own 
Z breaſts, and think themſelves happy under the proteRion of 
YZ whatis ſure , and derermin'd ; bur if it were allow'd that Law 
YZ might vary, and that Lawyers might invent ſuch figtions as 
Z theſe, and by them impoſe upon others, who not being of their 
Z profeffion could not follow all their ſubtilties , and windings , 
” then Law ſhould become a burden, and beefteem'd an illufion, 
} And1 imagine I hear thoſe amongſt whom this woman liyes, 
3 1augh at this diſcourſe, which would force them to believe 
that ſhe is dead ; and I am ſure that any country-clown may 
Þ refute it, by preſenting the woman, as one refuted a wiſe Phi- 
Z toſopher, who maintain'd, That there was no motion , with- 
our any other Argument, then by walking up and down, | 
The queſtion then being, whether the condition, // ſine 
2 Iiberis deceſerit , is purified by a civil death, and it immediatly 
*Z after ſhe is burnt in effigie, ſhe can be ſaid, ſive liberis de- 
Z ceſſiſe,ſo that the perſon ſubſtiture may immediatly ſucceed, and 
2 exclude any Childrenſhe ſhall thereafter bear, or if the Sub- 
? Riitute muſt attend her natural death, 
T hat the Subſtitate cannot ſucceed immediatly after her be- 
- ing burnt, but that any futurechildren would ſeclude hint, ſo 
2 thatanartural only , andnot acivil Jeath, purifies the condi- 
7 tion, is contended by theſe reaſons , Firſt.the queſtion being, 
4 Whether this condition, {7 ſe liberis deceſſerit, reſpes natu- 
* ral, orcivil death; we muſt interpret the word death, ſo as 
Z that we follow the more genuine and natural fignification; and 
2 I am ſure, the ordinary and genuine interpretation of cath, 
* is a natural and notacivil death, © 2," If welook to the mezn- { 
. , . . " os bi 
7 ing of the Diſponer , which is the next rule to be follow d in 
i, == | | the 


i, 


7 
. 


"ind, (that it is hardly imaginable ; .that' che Diſponer-dream'd 
of a civil death; and ir is moſt certain , that any man, eſpecially 
who was not a Lawyer, would never have figur'd a civil death; 
nor is it deny'd , for fic#i0 is mens Legis , non diſponentis, | But 
how unſuitable were it to .natural equity and the--principles of 
Law, that the will of the Diſponer ſhould not. regulzt what 
is diſpon'd £ or why ſhould the Law diſpoſe upon what it did 
not beſtow? 3, Words ate to be explain'd in a Diſponets 
Will, as the Diſponer would probably have explain'd them 


ocal- words., we will 


a - Re 5 BY ;N ; Fo +» 
w *_ ES, : » _ <. Mey ” * 3, 
the interpretation - of dubious: 


himſelf, if the meaning had been contraverted at the time-of 2 


making the Diſpoſition , Burt ſo itis , thatif it had been pro- 
poſed to the Diſponer , whether the Children of the woman 
inſtitute ſhould be cut off, in caſe their Mother ſhould commit 
a crime It is probable that he would not have puniſhed poor 
Infants, for a guilt to which they were not acceſlory ; and the 
Law was never more generous, then when it ſaid , Nox rom- 
petere beneficium inofficioſs teſtamenti poſt-humis , cum ex- 
heredationis cauſam comittere nequeant , nec debent alieno odio 


pregravari, 1,33. 5,1, C.at w_ teſt, Nor is it imaginable, 


that the Teſtator would have taken from them what he de- 7 


Hhgned, becauſe they tell, without their own guiit, in a con- 
dition , which made that which was but liberality to become 
charity : and fince he defigned this for their Mother and them, 
to ſupply their wants , it is not imaginable he would have taken 
it from them, when their wants wete greateſt, The Children 


would likewiſe ſtil] continue to be nearer to the Diſponer, ' 


then the Subtitute, Nam jura ſanguinis nnllo jure civili adimi 
poſſunt z and ſince the blood-relation gavear firſt theriſe to that 
nomination, it is probable, that the effe& would not be taken 


away whilſt the cauſe continued, 4, It ſhe can have Chil- Jy 


dren after her being burnt in effigie, ſhecannot be ſaid deceſſiſſe 
ſine Liberis , upon her being buint in effigie, but I ſublume 


that ſhe may have Children , and ſuch too as the Law would” 


acknows 
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Mi acknowledge :to-þe-Children':'for-by*-the 2/2. N 

d | Mariage:is declar'd till cofubſiſt,: norwithſtanding of / 

y terveeningcriminal ſentence; for though bythe old Law, com 
': FF demn'd perſoss pro nntlis habebantur ,” and fo the Martiage was 
c & diflolved, yet by that excellent Conſtitution this was abrogat, 
f IN Sienimex deccreto judiciali:, in metal lim aliquis ; aut vir" at 


t i mulier, dari juſſus ofſet -, ſervitus quidew erat &* ib" antiniis 
d Rf Legiſlatoribus ſancite & ex (upplicio ane Fedora; wero "A4- 
s = trimonium,(upplicio poſſidente dammnatum,fibique ſervientem, Nos 
n | autem hoc remittimus, & nullum'ab initio bene natorum ex ſup- 
f tf pliciopermittimus fieri ſeruum, neque enim mutamus nos formans 
=  liberam in{ervilem ſtatum', maneat igitur Matrimonium. hoc 

"> mihil talidecretoleſum, Sincethen her husband' continned to be 


n 
t ſo ſtill, and that the Law would acknowledge'the Children to 
xr 7 behers, would not-the Law contradi&ir ſelf , if it ſhould ſay 
e 7 thatſhedied without Children , and yer ſhould acknowledge 
- 3 that theſe were-her Children £5, Poſt-humus pro jam nato 
- habetar ; ubi de :ejus commodeo agitur; ' and therefore , by the 
'0 ſame reaſon of juſtice and equity, the Law ſhowld'be ſo'far from 
X preſuming, that:therecan be no Children born after the mother 


is condemned,: that it the thall bearany , ir ſhould rather pre- 
= ſume them to be already born, ro the end” they may not be 
e | prejudgedof the ſucceſhon which would be otherwife due to 


, them; and if-poſthumus habetur pro jaminato, ubi agitur de ejus 
n commodo, much more ſhould he be preſumed natus , bi apitur 
na : de damno vwitando ; tor we are much more. favourable in 


* damno vitando, quam lucro captando, 6, By the RomanTLaw, 
4 | auth, bona damnatorum, C, de bon, pre{cript, the Goods'of cone 
t } demn'dperſons werenot confiſcat in prejudiceof the aſcendents, 
or deſcendents, to the third degree , except only in the caſe of 
leſe-majeſtie, It then thecrime be nor able to ſeclude Chil- 
dren., it follows neceſſarily , that Children que ad their ſucce(- 
fion, are in the ſame. caſe as.if the crime. had not been com- 
d' } mitted, and if the Mother had committed no-crime, -here there 
'e 7 | had 
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r0.adde affliction 0 theaMlied,to make: 
their Mother, ond apron Gagan 
atan \When to. geve them were 


invents pretty figians.».a5i. the. cafes propos'd' of-jws pr[ſe 
liminij., .adoptionis; and Legrs Corpelity bur it doth {6, very 
{paringly. nor aretheſe fitivas everallow'd,txoept where they 
are.iatroduc'd by anexpreſie Laws forthe Law thouÞhe it not 
reaſonable to allow every Judge or Lawyer liberty to coin his 
own caprice into a-litian, leſt ſo, unreaſonrable fitions might be 
introduc'd, andlefſt chepeople might:be ignorant'of whar they 
were to tollow, S$itce then the. purſuer tounds his ſtrongeſt 
Argumentupon this as a priviledged fiction , he muſt inſtruct 
that this. fiction is founded npon. exprefle Law-, andieven in 
theſe fitions, Law neyer:invercs Nature, but rather ſecondsir, 
and it makes not Nature bow' to cheſe,, but theſe to Nature 
and amongſt many-other inſtances, this is clear by adoptions, 
7 KA younger cannot adopt the elder , becauſe it were 
againſt Nature ſaith the. Law , that the younger ſhould be 
father to the elder, 7nſf.de adopt, S, 4. Minorem natu majorem non 
Poſſe adeptare placet , axloptio enim naturam imitatur, & pro 
monſtroeft, ut major fit filins quam pater, And I may by the 
ſame reaſon ſay, that it were monſtruous to imagine , that ſhe 
who may really labour in child-birth , and who really may give 
ſuck cannot bring forth. a child ,, but is dead; and that the 
Law ſhould not own as children , theſe whom the Church 
owns as ſuch, And in theſe fitions which areallow'd, we will 
find upon exaR inquiry , that Law -has not defigned to oyer- 
turn 


fince 


 Tconfeſle that Law (omerimes doth recedefrom Natare, and 
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fince there isnoexprefle Law introgucing it ſyeciveally in- this 


7 cauſa proveniens , ad inducendum juris effectum equitati . na- 
* turali non repugnantew, Faſon, ad 1, ſt is if. de uſu-cap: Upon 
2 which definition no ſubſumption can be foun1ed here, for not 
'Z only isnot this in caſs paſſibily becauſe it is impoſſible,that a per- 
2 foncan be bath dead and alive at once,and that Children ſhould 
2 be, and not be, Yerum eft,neque Pata, neque ſtipulationes fattnn 
© Poſſe tollere, quod vero impoſsibile eft, neque patta, neque + pt 
2 ron poteff comprebendi, 1, 32, ff, dereg. jur, But it isalſo re- 
Þ pugnant to juſtice and equity, -that the Eſtate deſtinat by the 
2X Diſponer to his blood-relations ſhould be taken from them, and 
7 given otherwife then he would have beſtowed ir himſelf; and 
; chough the Law doth ſometimes in” fayours of Children, 

| obliege 
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| Lawciteds but Faft/nian did abrogat that'amongſt many other" 
unreaſonable fictions , and by now. 22. cap. 8, this { apy: pene. - 
is clearly abrogated , and therefore fince the foundation ot the 
deciſion. is taken away , the decifion can now-no longer take 
place, and by all the Laws in Chriſtendom, thoſe ſervitudes are 

|. i now abrogated ; and our blefſed Saviour has by his coming to = 
- 8 theworld, ſet mankind at liberty in all reſpe&s, and we can be <4 
- FF ſlaves tonothing now, but to our vices, Nor doth the Law 
: look upon a perſon condemned, as a dead perſon, inall reſpects, 
f FF which is thethird great foundation of all that is pleaded againſt 
, © myClient ; for icallowes her to propone her juſt detences, and 
- | ic would puniſh him who kill'd her upon a privat revenge; it 
,. & would acknowledge her Children to be lawtull, and untill ſhe 
2 3 bereally dead ,her husband could not marry another:tor though 
the Law, to deterr men from committing crimes, doth oftimes 


by that Law a News condition non poterat , 2s is clear by the 


Oo Na a 5 
a” © 


, Z raiſeitsterrotrs by ctvil fitions,yet it is the nature of theſe civil- 
r. 7 fictions, that they cannot be ſtrech't de perſona in perſonam g 
1 # though then it will not allow ſuch to be thought ſtill alive 
 & whoareſtruck with it's Thunder , yer this fition reaches only 


& ro the offender, in o far as concerns her civil capacities, and the 

Z puniſhment of her guilt; and therefore ſeing the blood is nor 

tainted by this. Sentence , ſhe not being here condemn'd for 

treaſon , which is the only crime that taints the blood , her 
Z Children, though born after the Sentence, would ſtill ſucceed 

2 roher , and fince they would be acknowledged to be her 

> Children, ſhe cannot be ſaid deceſſiſſe ſine Liberis: which is 

the condition upon which the Subſtitute craves to be pre- 

ter'd, 


we Y 


e i The Parliament of Burgundy found, that 4 natural death could 
2 3 only purifie this condition , Si line liberis deceſſerir, 
e | 
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: For Haining, againſt the Fiſhers-upon:: | 


Tweed. 


FIRST PLEADING, 
Hbiv far a man may uſe his own, though to the prejudice of © 
his neighbours, | 


| Ainins being prejudged by 2 Lake which overflowed 


kis Ground,and which by'its nearne(s to his Houſe, did, 

' © 2s is ordinar for ſtanding Warers, impair very much the: 
healthof his' Family: He did theteftore open'the faid Lake, 
whoſe Waters being received by Whittickzr, did at laſt run with 
Whitticker into Tweed, The Fiſhers upon that River, pretend- 
ing that the Water which came from that Lake , did kill their 
Salmond, and occaſion: their leaving the River, 'do'crave thar 
Haining may be ordiin'd to cloſe up that paſſage, This being | 
the ſtate of the Caſe, itwas alledged for Hainine, 

That ſince men had receded from that firſt community, which 
ſeem'd to beeſtabliſh'd amongſt them by Nature,the Law made 
it its great task, to ſecure every man in the free and abſolute 
exerciſe of his Property, and did allow him to uſe his own as 
he thought fit) and whatever did leſſen this power and liberty, 
is by the common Law term'd a ſervitude, or ſlavery : nor can } 
a ſervitude be impoſed upona man without his own conſent, © 'Þ 
and ſuitably to-this principle,every man may raiſe his own houſe 

as 
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a5 high 5 he, feafes; though he ſhould thereby obſcmrethe. | 
fohts'ot his neighbours houſe: or if T ſhould abſtra@ from my, - 
ftieighbours Ponds, that Water which formerly run into.them - 
| from my Lands, the Law doth not think him prejudged , nor 
= ine oblieged to prefer his conveniency to my: own inclinations, 
x as isclearby /, 26, f..de damno infer, For as that Law very 
FX well obſerves; He is not prejudged who looſes a benefit whic 
2X flow'd from him who was no way tyed to beſtow it, /. 26. #. 
3 &e damn, infect, Proculus ait , Cum quis jure quid in ſuo faceret 
XZ quamvis promiſiſſet damni infeitt vicino,non tamen eum teneri ea 
= ſtipulatione: veluti ſi juxta mea 4dificia habeas adificia,eaque jure 
. » twoaltins tollas, aut ſt in vicinotuo agro cuniculs, wel foſſa aquam 
7 mam 4voces, - Quamvis enim & hic aquam mihi abducas,@ illic 
XX laminibus officias , tamen ex ea ſtipulatione attjonem mihinon 
= competere - (Cil, quia uop debeat wideri is damnum facere, qui es 
*# veluti lucro quo adbuc utebatur, prohibetur : multumque-intereſſe 
3 nutrum damnum quis faciat, an Iucro , quod adhuc faciebet , uti 
7 prohibeatur, Andit Idiga Well in my own houſe, which may 
X cut off thoſe paſſages whereby Water was conveyed to my 
neighbours Well, one of the greateſt Lawyers has upon this 
*# caſe, reſolved, that my. neighbour will not prevail againſt me g 
3 For,ſaith he,no man can be ſaid to be wrong d by what 1 do upon my 
= own ground, for in that Tuſe but my own right, 1,24,5 12.ﬀ. eod. 
In dome mea Puteum aperio quo aperto vene putei tui preciſe ſunt, 
an tenear ? Ait Trebatius, Me noz teneri damni infeiti , neque 
| enimexiſtimari operis met vitio damnum tibi dati, ineare, in 
* qua jure meo uſus ſum. where the gloſs obſerves , that in ſuo 
2 quod qni [que fecerit , in demmum vicini id on animo nocendi fa- 
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XX cerepreſumitur, And if by a Wall or Fence upon my Land, 
Z the Water was kept from.overflowing my neighbours Land, 
3 I may throw down my own Fence, though my neighbouts 
J Land be thereby overflowed , 7. 17, ff, de aqua pluvia, And 
therefore, ſeing the ground dotn belong to Haining, and that 
the Fiſhers of Tweed have no {ervicude upon him, he may uſe 
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his own as. he pleaſes , eſpeci; ly ſeing hedoth not iimmediarly 
ſend his Water into Tweed, but intoanother Rivoler,. wv 
carryes 1t very far before it doth diſgorge there,” So that if the 
Fiſhers upon Tweed did preyail againſt Haining , they. mighe 
likewiſe preyail againſt all, from whoſe ground any Moſs-water 
runs into Tweed, though at fifty miles diſtance. and they may 
forbid all the Towns from which any water rnns into Tweed, to 
throw in any excrements, or aty water employed in Dying, left 
it prejudge their Salmond-fiſhing ; whiereas, . Alter; prodeſſe, ad 
liberalitatem, non ad juſtitiam pertinet, : 

It is (my Lords ) referr'd to your conſideration,. that-pub- 
lick Rivers have been very wiſely by providence, ſpread up 
and downthe world, tobecaſie, and natural Yehicles for con- 
veying away to the Sea,. ( that: great: receptacle of all- things 
thar- are unneceſfar )* excrements, and other noxious things, 
which would otherwayes have very much prejudg'd mankind , 
and that they may the better perform this office, Providence 
has beſtow'd upon Rivers , a purifying and cleanſing quality, 
fo that after a lictle time , and a very ſhort. courſe, all that is 
thrown in there , doth happily looſe their noxjus nature, 
which is waſht off by the ſtreams by which they are carryed, 

Rivers are natures high-wayes. by Water , and we may as- 
well forbid to carry anything which ſmells il] , upon our high- 
wayes by land , as-we may forbid to throw in ſtinking Waters 
into our Rivers, The proper uſe of Rivers is, that they ſhould 
be portable, and fit for navigation, or for tranſporting things 
from on place into another ; and Salmond-fiſhing is but an acci- 
dental caſuality , and therefore the only interdi&s, or prohibi- 
tions propon'd by the Law , relating to publick Rivers are, 
Ne quid in flumine ripave ejus fiat , quo pejus navigetur, tit,12, 
lib, 43, and, mt iz flumine publico navigare liceat , tit, 14, ff. 
eod. lib, But in Rivers that are not navigable, the Law has tor- 
bidden nothing , but that their courſe and natural current be not * 
alter'd, Ne quid in fiumine publico fiat, quo aliter fluat aqua, atque © | 
F112 
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#ti priore eſtate fluxit,- tit. 13;:ibidem, * So that" finice rhe” 
Ta rdoch here the-throwing .in any thing into publick 
Rivers., It- doth allow'ir; for it is free for every man to do 
what the Law doth not prohibit, and if upon ſuch capricius 
ſuggeſtions, as theſe,, men: were to be reſtrain'd from ufing 
thetr own, no man ſhould ever adventure to: drain his Land, 
to open Coal-finks ,. or Lead-mines, or-to ſeek out any 
Minerals whatſoever , whoſe waters are of all other the moſt 
peſtilentious, becauſe after he had beſtowed a greatdeal of ex 
penſe, he might be forc'd to deſiſt, tor ſatisfying the jealouſie;- 
or imagination of melancholy, or avaritious ngighbours, And 
if this purſute find a favourable heating , malice and envy will 
make uſe of it,. as a fair occafion whereby to diſturb all ſucceſs- 
full, and thriving undertakers, But your Lordfhips may ſee, 
that the world , both learn'd-and unlearn'd , haye hitherto be- 
liev'd, that ſuch a purſute as this would not be ſuſtain'd, in thae: 
though intereſt: and malice. did prompt men to ſuch purſutes; - 
yet not one ſuch as this has ever been intented, for ought I could 
ever read, ſave once at Grenoble , where an Advocat did pur-- 
ſue a Smith to tranſport his Forge from- the Chiet-ſtreet , be-- 
cauſe it did-by its noiſe diſturb not-only him , bur the people 
who frequented that ſtreet-z:from which purſute the Smith was 
abſoly'd, as Expilly obſerves in his-Pleading, 

Yet, my Lords, the Fiſhers upon Tweed want not ſome aps 
parent reaſons which give colour to the purſute; andit is urg'd 
for them, that no man is ſo Maſter of his own, but that the 
Common-wealth has ſtill an intereſt with himin' it-, and Law 
being invented to proted the intereſt of Societies ,- as well as - 
to ſecure the property of privat perſons, therefore though 
evety privat man inclines to fſatisfie his own humour, and 
advantage , in the uſe of what is hisown , yer it-is the intereſt 
of the Common-wealth , -that he do not abuſe. his own pro 
perty ; and therefore it is, that the Law doth interdi& pro- 
digalls; oor will the Law- ſuffer that a-man uſe his own 7» 
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memdrenius, 439,\xif7 Ye. \pper pob. ah iran is (itt 
| ny :thing iu 1mnlationvens Ulterius, *dthets 10oſes 
moreby whar'is:done ,"then theProptietar cat gain'- As in this 
caſe; thoug h:qu#liber poreſt factre in ſus, yet non poteft immittere 
in:alienum, which istheir caſe; and all the Arguments brought 
for Hainiugdo'notimieet;{eing they only proye,thata'man may 
uſe:whar is his own as hepleaſes, #bi nibil immittit in alienums 
as.isclear by the inſtances given, of throwing #own his own 
Wall, or thedigging up a Well in his own Land ,- which differs 
very muclrfrom our cafe , wherein Hainins doth pour in his 
. poyſenous' Water into-the River of Tweed, | ws 

T har: men ate reſttain'd for the 200d of the Common-wealth 
in the uſe of their own property , is very clear from many 
inſtances in our Law, as 'men are Ciſcharg'd by As of Par- 
liament to burn Mures , to kill Smolts; the way and manner 
of fiſhing upon Lochleven is preſcribed to the Heretors, 
by A& of Parliament, and men are forbidden to ſteep lint 
by publick Ads likewayes, Likeas, the common Law will 
not ſuffer men' ſo to uſe Water running through their owa 
Land , as that they may thereby prejudge Milns belonging 
to their neighbours, which uſe to go by that Water, and 
whatever may be alleadged in favours of any innovation in 
running Waters, yet Lakes being appointed by Nature, ſeem 
to have from Nature a fix'd beeing ; nor ſhould they be epened 
to the prejudice of others, contrary to their Nature, 

Theſe objections may ,'( my Lords ) be thus ſatisfied; To 
the firſt, it is anſwer'd, that the only two reſtrictions pur 
upon men in the tree exerciſe of their own, are, ne ix alterius 
emnlationem fiat , vel materiam ſeditionis prebeat , as is cleat 
by the forelaid, /, 3. f, de oper. pub. neither of which can 
be ſubſumed in this cale, And when the Law confiders what 
is done i» emulationem alterius , it acknowledges, i[ud op 
fattum eſſe in emulationem alterins , quod fattum eſt princi- 
paliter ut agenti profit , & non ut alteri noceat, |, fluminum 
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ing Lint in r1unging Waters, wehich-may {obo morn gy "a | 


heſe Putſuers crave this Lake 
to be-ſtoprat all times, nor.is'there:an apparent Reaſon here 
as there, this Purſuit being founded only upon a conjecural. - 
prejudice, and in_theſe caſes,,, the Prohibition is .made ne- 
ceſſar by the generality , and frequency ot- Occu:rences, and 
yet though ſocircumſtantiated}, there is Rill a publick Law ne- 
ceſſar, And'when a publick Law: diſcharges: the. free exerciſe 
of Property, it ordains him in whoſe fayours the Prohibition * 
is, torefound' his Expences who is prohibiced : Noris the 
Common: wealth hete prejudg*d ſo mnch by. this; as it would be - 
by the contrare, for thereby all Coal-heughs, Lead-mines, and 
the winning of other Minerals would be diſcharg*d; whereas it is 
uncertain it this water chaſeth away the Salmond , which arear 
beſt but a caſuality, and which will go but from Tweed to other 
Rivers in Scotlazd, for they cannor'ſtay in the.Sea,' ' _ Salmond- 
fiſhing is but an accident to Rivers,.but there being the common 
porters is their natnratuſe, Thus.( my Lords ) you ſee that we 
contend for what is natural to Rivers,they for what is but caſualy 
we are founded upon the nature and pivedgh Property, 
they upon meer conjectures, e : | 

The Lojds enclin'd to” ſuſtain Hainings 'Defence ; *but before 
anſwer , they granted Commiſsion for examining upon the place, * 


7 what prejudice was done, For 
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Far the Viſcount of, Stormont , againſt the 
Creditors of the Earl of Annandail. © 


# 


— . dt. FE. 4 — 4s AC capa cd oe cans — 


SECOND PLEADING, _ 
Thether a Clauſe prohibiting to ſell, will prejudge Creditors, 


He deceaſt Viſcount of Stormont , having by his 
Majeſties favour, and his own induſtry , acquired the 
Lordſhip of Scoon, he didtailie the ſame to Mungo Vil- 

count of Stormont, and the Heirs-male of his body ,z which fail- 
ing,to Foby Earl of Annandail,and the Heirs-male of his body g 
which tailing, to Andrew Lord Balvaird, and the Heirs-male 
of his body z and to prepetnat his own memory, as the reward 
of his induftry, he didcauſe inſert this Proviſion in the Charter 
and Seaſine, vis, That ir ſhould nor be lawfull to the ſaid 
Muneo, to diſpone, or wodſet any of the ſaids Lands o tailied, 
or todo any deed whereby the ſaids Lands might be evidted or 
appriſed from them , without the conſent of all the perſons 
contained in that Tailzie, or their Heirs ; which it they con- *# 
traveened, that they ſhould, ipſo faFo, looſe all Right or | 
Title tothe ſajds Lands, and the Right ſhould accrels to the |} 

next Heir. ; 
Thelate Earl of Annandail, having very profulely and un- 
neceſſarily , ſpent not only his own Eſtate, but lIikewayes con- 
| tracted 
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Propriety were to bealter'd}, '1h {6 high 2: meaſure, asir. is-by 
his p10, Tt could "th "Juſtice 'oply be* alrered by a publick 
Law, whetein" the Eſtares' of Parliament ( who are with us 
only Jadges of what'is convenient 'for the Nation, in.general ) 
might declare, ' that irwere fit to turn. ſach.4_padtion as this 
intoaT.aw: and fince;for ſo many 'Ages, the-Parliament. has 
not thought this fit ; not have'privar families ever poles bene 


| any ſuch pactions till now, we mult either judge , that theſe 
© are nor fit for privat families, or that. thoſe ynderſtood. not 


their own intereſt, | : SHO. 
As to ſtrict Law, whereupon this purſute'is only fotinded, the 


' Creditors do repreſent, that though Lawyers have allow'd 


patFum de non alienando, yet they have extended it.no further, 
then to annull Difpoſitions made contrary thereto; bur they, 


{ never ftretch'd it ſo far,as to annull all Debts contrated by the 
x perſon prohibited to diſpone, 7, ea Lege, C, de condide, ob, cauf., 
7 dat, 2, Though they allow'd theſe prohibitions, quandoin- 
= dute crant a Lege, a Fudice, aut a Teſtatore per ultimam volun- 
7 zatem, yet they did not allow ſo much favour to Prohibitions, 
3 which are only founded ſuper padis' viventinm, as is clear by 
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Craig, l, primo diages, 15. Omnes terre, (inquit ile.) in 
Feudum dari poſſunt, niſi que 4 Lege, Fudice, ant Teftatore in 


2 ultima voluntate dari prohibentur, 3, Lawyers do nor allow; 


A 
4, 


' ſhould abſolutely annull all alienations made by the perſon pro- 
 hibited, except the Prohibiter reſerve ſome Dowinium and Pro- 
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| that ſuch Prohibitions as theſe, though refolutively conceived, 
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2 perty to himſelf in the thing diſpon'd , - by vertue of which re- 


| ſervation , he' has power to quarrel all deeds done, and the 


perſon to whom he diſpones is becauſe of that reſervation, nor 


-*ſoabſolutely in the Fee, or Property , as that his Diſpoſition 
Zſhou!d be unquarrellable ; as is clear by Bartel. and Baldus, 
"both ad 1, Sancimus, Cod, de reb,, alien, non alienand, where 
they conclude , . quod fi 75 cut promiſſum eſt ,. de non alienauda 
Weſervavit ſibijus aliquod in » hypothece, wel dominij, impe= 
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ditur tranſlatio , aliter non, & etiamſs pattum adhibitum ſit tn 
ipſa traditione , & cum patto .reſolutivo,: tamen non impedit 
dominij tranſlationem,, ſedilla <4 alienans tenetur. tantum ad 
 Entereſſe, And theretore, ſeing the Diſponer reſerved no right 
to himſelf, bur that the late Earl-of Annandail was fully in the 
Fee, Ir were againſt the principles, even.. ot ſtrict Law, that 
debts contracted by him ſhould be annull'd , as contrary to the 
Prohibition, 4. When a perſon. is prohibited roaltenat, that 
Prohibition is ſtill reſtricted to voluntar and unneceſſar aliena- 
tions; the deſign of the Diſponer being to curb ſuch of his 
ſucceſſors, as ſhould be luxurtous , bur not. to bind them up 
when frugal , in occaſions that are neceſſary and adyantagious z 
and the Law is content to. own ſuch paCtions , 7» edixm of ſuch 
as have fed the luxury, or prey'd upon the ſimplicity ot thoſe 
with whom they contracted , without any deſign to vex 


Commerce, or to preclude thoſe ſucceſſours from being re-. 


lieved- in: their honourable and necefſar occaſions, Prohibita 
alienatione , tantum woluntarie. probibite cenſentur, non vero 
neceſſarie, neceſſitas enim Legem non patitur, as Reiters obſerves, 
tratt, de alien, cap, 6, ſec, 4, which may be further clear , per /, 
5. ff. depet, hared, &1, 69.5, 1, ff. de legat, 2, And ſuitably 
to this, though in our Law Ward-lands recogniſe it they be 
voluntarily diſpon'd without the conſent of the Superiour, yer 
he is allowed to ſell the leſs. half of his Lands wichout the Su- 
periours confent, which is allowed by the Law: to relieve his 
necefſities; and though hecannot voluntarily alienat the greater 
half, yet all the Few may be appryſed from him by his creditors, 
for ſatisfa&tion of his-juſt-debr, And therefore, ſeing the late 
Earl of Aznandail was known to bea judicious perſon, and to 
have lived very ſoberly , and that theſe debts can be inſtructed 
to have been contracted forrelieving him out of the neceflities 
unto which he was thrown by the iniquity of the times, and 
his conſtant adhereing to his Majeſty z It. is by theſe Creditors 
pretended , thar theſe debts. cannot be. annull'd , as contrary 
: 0 
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co that prohibition, which they neither did, nor were oblieged 
co know, And fince our Law has thought, that Inhibitions 
and Interdi&ions ſhould be publiſhed , and regiſtrar for putring 
the ſubjects in mala fide , It can never allow, that ſuch clauſes 
as theſe which are neither publiſhed, nor regiſtrar, ſhould pro- 
duce the ſame effect, 

To theſe Arguments, they add, that God Almighty has . 


© oftimes teſtified his diſpleaſure againſt ſuch Clauſes, whereby, 


his Providence is inſolently bounded by- vain man , who en- 
deavouts to build himſelfta Babel againſt Heaven , and by 
which Clauſes likewiſe , man will endeavour to perpetuar 
his own memory here, an\call his Land to all Ages by his ow 
Name, againſt the expreſs advice which the Scripture gives: 

I do confeſs, ( my Lotds ) that thoſe ſpeciouspretences, 
eſpecially when preſt with ſo much zeal , and eloquence, may: 


Z make impreſſions upon ſuch as are not intimatly acquaint with: 


the principles of Law; but I hope, where we have ſuch Judges - 
as your Lordſhips, there can be lictle hazard from ſuch objections: | 
bur before Tendeavour to ſatisfie theſe, Icrave leave ro lay our: 
before your LorCcſhips , thoſe. grounds . whereupon - my Client-- 
founds his purſnte, = EE 3 ; | 
Tr is an uncontraverted, and firſt principle of Law, that quili-- 
bet eſt Dominus,@ arbiter rei ſue, and therefore may diſpoſe upon -- 
his own as he thinks fit, norcan any thing leſs then a Law bound - 
the exerciſe of this Power and every man being Judge of his- 
own conveniency , Lawyers co very properly term tlie conditi- 
ons adjected by a diſponer,/eges contrattus,and-theFeudaliſts call 
the conditions under which a Few is diſpon'd, leges feuds; feuds: 
( aithZaſtus) a padt?s contra naturam ſuam ſunt tranſmutata,patts 
pregravante naturam feudi: and albeit our Law has defer'd very 
mach to equity,and to the principles of the civil Laws yet privat 
tranſactions betwixr parties , are not tobe limited by thoſe: 
But pactions are to be obſerved amongſt them in their full ex- 
rent; as is ordain'd with us by an Act of Sederart, 1573, - Law 
| may 
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may bereceded from by privat Padtions ; and therefore, much 
mote muſt privat Pa&ions bind where they are contrary to no 
expreſs Law: and fince patFum' in re familiari equipollet juri. 
publico, Reg, Maj, lib, 3, cap.10, & lib.c,cap,z1, It neceſſarily 
followes, that as a Lawor Deciſion might have eſtabliſh'd.cheir 
paions, de #0r alienando , & non contrahendo debitum , which 
is acknowledged by the Creditors themſelves, that a condi- 
tion inſert ina Charter may do the ſame as effeually : and if 
the pretence of publick Equity and Commerce , might alter 
the deſtination of a Diſponer , or mutual pa&ions of privyar 
Perſons, what uncertainty would this occafion in Humane Af- 
faires © or who could be ſecure, that the TranſaQion he made, 
ſhould hold ? For there are few men who do not differ in their 
conceptions about Publick Commerce z this were to unhinge 

all privat PaRions , which perſons had at firſt ſuited to their 
own neceſſities , and inclinations, and to make Judges who 
ſhould be ty'd te a fixed rule,unreſtrain'd arbiters,over the affairs 
and fortunes of the people - for they might , almoſt inall caſes, 
recede from privat tranſaQions, upon pretext that they are con- 
 trary to publick good, equity, or commerce, But if any conditi= 
ons adjeted by Diſponers are to be obſerved, ſurely thoſe which 
are adjeted ina tree gift and donation are moſt to be obſerved ; 
and it is certainly contrary to reaſon , that he who needs not 
—_— his own Land except he pleaſe, may not diſpone it as he 

leaſeth, 

, As the Law-hath been very tender of the intereſts of all Pro- 
 prietars, ſo of all others, it hath been moſt tender of thoſe rights, 
whereby men have declared how their will ſhould be obey'd, 
' and their memory perpetuated after their death. Law defign- 
ing thereby ar once to encourage men to be frugal , becauſe the 
may know that what they have gain'd by their induſtry, ſhall be 
diſpoſed of according to their will ; and to comfort men againſt 


death, becauſe they may know that their will ſhall be as exactly 


execute, 3s if they themſelves were ſtill alive , Ui quiſque de re 
| 44 
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fu4 legaſſit, itajus eſto, The Law in allContra&s,confiders moft 
what was the deſign of the contraters,and when any thing is dif. 
pon'd fora particular cauſe, when:that cauſe fails, thediſpoſition 
talls as can{a data, cauſa non ſequuta, & fi ea lege donavi, defeitus 
#4uſe impulſive reſolutionem conratius inducit , quia ealege do- 
xavi cum alias non eſſem donaturus , 1, cum te, c, de pait, inter 

' empr. | | | 
That ſuch pa&ions as theſe are yery lawful., and ordinary, - 
is clear-both from the civil , and feudal Law, For'by the civil - 
Law; though there were tailzies,yet the Romans had their fidej- 
# commiſſa , which did very much reſemble them ,- and by which 
= the Perſon cujus fides res erat commiſſa,could neither difpone nor | 
Z impignorat ; and it hediddiſpone or impignorat , that perſon 
in whoſe favour the fidei commiſſum was granted, might not on» 
2 ly purſue the diſponer for damnage and intereſt , but might like- 
2 wiſe.annull what was done contrary to the truſt;as is clear, l;#z, - 
3 cod.de reb.alien.non alienand, Sancimus, rue lex alienationem ins 
2 hibuerit, five teſtator,hoc fecerit, five pattio contrahentium hoc ad- 
X miſerit, nox (olnm dominii alieuationem, vel mancipiornm manu- 
= wifſionem eſſe prohibendam, ſed etiam uſus fruitus dationem, wel 
* hypothecam, vel pignoris nexum petitus prohiberi, fimilique mgdo, 
7 & ſervitutes minime imponi, nec emphytenſeos contratium,niſi in 
1 his tantummodo caſibus , in quibus conſtitutionum auttoritas vel 
* teſtatoris voluntas , wel pattionum tenor qui alienationem inter- 

" dixit, aliquid tale fieri permiſerit. ' 
' TheſeClauſes, De on alienando, & non contrahendo des 
* bitum , are moſt allowable by the Feudal Law, where ſuch 
© Tailziegare called Fenda Gentilitia , & Fenda ex patti Provi- © 
dentia ; yea, and by the Feudal Law, it was not in the power of 
{him to whom it was ft: ſt diſponed, to alienat or affe the Few. 
either in prejudice of the Superiour, or of him who was next 
to tucceed : and whatis more ordinar with'us; then ſuch obli- 
:gations in Contracts.of Marriage © ' Sir Thomas Hope is of opi- 
;nion, thata:Righr gtanted to a-man and-his Heirs, fecluding A(- 
| = 4. - fignayes, 
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Trgnayes , could not be compriſed by a Creditor; and ſure that 
excluſion is not ſo valid,as a Clauſe irritant and reſolutive;which | 
is adtus maxime explicitus & geminatus. | 

From theſe Principles, there do ariſe very natural anſwers to 
the alledgeances proponed for the Defenders, for whereas ir is 
contended, that (ach reſtraints as theſeare inconfiſtent with Pro- | 
perty, It is anſwered, that there is nothing more ordinar then 

to qualifie Propriety, as appears clearly by the nature fidei-com- i 

2miſsi, patti gentilitii., and very many other inſtances, and *] 

ever in our Law, Ward-lands cannot be diſponed-upon without 4 

the conſent of the Superiourz and it is more contrary to the |# 

nature of Property and Demininm , that a man cannot diſpone # 

upon what is abſolutely his own, under what reſtrictions and 7 


— = 
qualifications he pleaſes, then that he who hath only a qualified /7; 


 Dominium, ſhould be in a capacity to diſpone ab{olutely, upon [7 


% 
F; 


£ 


what was not abſolutely his own, That Maxim whereupon |; 
we found, that quilibet eft moderator & arbiter rei ſue, has no 7 
exception expreſt in it ; whereas the definition of Dominium 7 
inſiſted upon by them;which is, that it is Fus de re ſua libere diſ- 7 


's 


ponendi,has an exception adjected to it, which is, niſi quis Lege * 
prohibeatur ; underwhich word Lex, the Doctors alwayes com- 
prehend pa&Znm, and to prevent all miſtake, ſome do expreſly : 
ſay, niſt quis Lege vel patto prohibeatur: So that in vain do | 
they found upon the nature of Dominium, fince the very defi- 
nition of it doth contradi& what is alledged, | 
To the ſecond difficulty, bearing that theſe Clauſes are de+ 
MtuQive of Commerce ; Ir is anſwered,that the liberty of dif-\ 
poning upon our own, as we think fit, doth more nearly con- 
.cern us, then the liberty of Commerce ; eſpecially in chi 
Kingdom, which ſtands more by ancient Families, then by Mer- 
chants; and therefore (eing theſe Clauſes tend neceſſarily to per- * 
peruat Families, and the other doth only tend to the better be-. 
ing of Trade, we ought to prefer the purſute to the defence, 


And to what purpoſe ſhall we gain an Eſtate by Commerce 
when 


4 
P 


£ 
5 


-when we cannot ſecure .it by ſuch: clauſes © 'Nor are theſe 
clauſes deſtructive of *Commerce,: as'is alledged, more.then Ins: 
hibitions or InterdiCtions, and ir is eafter to read a Charter, then 
to try the Regiſtets; and Zngland and Spain, which are more 
intereſted in Commerce then we, have by allowing ſuch Clauſes, 
= evidently declared, that they think them not abſolutely incon« 

= ſiſtent with Commerce, Burt the truth is , real Rightsare not. 
Z the toundation of Commerce ; for Commerce -is maintain'd 


"7 upon the fock of perſonal Truſt , and the main thing which, 
C2 Traffiquers relye upon, 1s the perſonal Truſt which is. amongſt. 
eZ them.and not the conſideration of any real Rights, 


eZ TI da not conceive my. ſelf. oblieged to take much notice of 
= the Creditors being in boxa-fide to contrat with the Earl of 
d'” Annandail; for it Annandail had no power to burden that 
2 Eſtate, their bona fides could not give it him, nor could a Cre-. 
ditor appriſe from him that to which he had no right, no more 
then I can compriſe one mans Eſtate, for another mans\Debr: 
and it Annandail had only given a Back-bond , declaring that 
the Eſtate was only in his perſon by way of truſt, the Creditors 
could not have appriſed it tor their Debt, though they might 
likewayes have alledged that they were in boxa fide to lend. 
7 For, the Law confiders only boxa fides , where thoſe who al- 
0.” ledged the bona fides , did exact diligence, which theſe Credi-, 
1-  rors cannot alledge ; for if theſe Creditors did not at all call 
for Annandails Rights to Scoon, they cannot be ſaid to have laid 
2+ out their money in.contemplation of choſe Rights, but in con= 
{-. remplationof his other Eſtate, or _ the account of a perſo- 
1- nal Truſt, orif they did call for thoſe Rights, they mighe 
1s havevery clearly (een his Prohibition, and conſequenly would 
1- have been ſecured againſt lending upon the taith of this 
r-? Eſtate, 
& Whereas it is urged, that ſuch Prohibitions as theſe, are 
© _ onlyallowed, whenthey are introduc'd by Teſtament , by a 
© | Law, orby a Judge but not when they ate introduced by 
cn G Contracts 
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ContraQs or Diſpofitions 2nter: oxwor , It: is anſwer'd , that if 
it beallowable T_T ſhonld- be the other; for the 
deſign is rather more. deliberar in a::Difpoſicion,, then in a 
Eatter-will: for the one uſes tobe an adt of health, and the- 
Other of ſicknefs, and the one is as contrary to Commerce as. 
the other is : and it any weight be hid-upon the favour allow'd 
by che Law to ultima volumtas ,. upon the accourt of conſoling 


the Teſtator in obeying what he deſigns, this favour is equally 


communicable to both ;, for in both there is a Deſignation made. '* 
of the way and manner of fucceſhon, in which a dying man: 


is as much concerned , whenhe makes a Deſignation by a- 
Diſpoſition. , as when he makes it by: a Teſtament ; and 


theretore. ,” Les ſubſtitutions: cotradFieiles ont les meſmes, © 


F ffetFs en France, que les Teftamentaires ', dans la prohibition 


d'aliener , as Lowet obſerves, tit, 5, num, 9, and for which he 


cites many decifions ; and where he obſerves very judiciouſly, . 
that the reafon why the Roman Law did nor allow theſe Sub- 
ſtitutions, and Prohibitions in Contracts, as itdid in Teſta 
ments, was, becaufe Teftaments was the only way amongſt. 
chem of diſponing upon Eſtates, and of making Subſtituci- 
ons, and fidei-commiſſa; to make which was not allow'd by. 
ContraQs, quia auferebant teftandi liberam facultatem , whic 
ſubcilty is not now allow'd in this Age : for' on the contrary, 
Tailzies. and :Contracts of Marriage, are now the ordinary 
wayes of diſponing Eſtates, and it men might alrer ſuch de. 
ſtinations of Contracts , ſuch as do contract with chem would 
be in a hard condition, - - 

Nor. is there more'weight in that part of the alledgeance, 
which bears, that thofe Prohibitions do only annull deeds 
done in favours of him who has reſerved ſome Right in his 
own perſon ; for Tailzies with ſuch Prohibitions , do imply 
a reſervation in fayours of thoſe who are to ſucceed , and the 
Tai'zie is in that caſe but a Right of Truſt to the behoof 
of. the Family ; and the Proviſion in their tavours is equi- 

| _—_— | poliens 


pollent toa reſervation, . Thedefign of both is the ſame, ;and: 


theretore they ſhould both operar the ſame effec, 


2 - ih 
x 1 'Dilcourage not, ( my Lords) ſuch as love to be frugal, 
>. x becauſe they. hope their Eſtate may remain with their Poſterity ,. 
;. i encourage nocſuch as reſolve. to ſhake looſe , by their Prodiga-. 
| FF lity, what was eſtabliſh'd by their wiſe Predeceſſours: By 
» 37 favouring rhe Creditors Detences,, you will bur- gratifie the 
x 3 prodigalcy of Heirs, 'or the lazineſs of Creditors; wheteas, 
2. [7 by ſuſtaining my Clients purſure, you will ſecure us as to 
1 |} our own pactions, and as to your deciſions; you will per- 
2  petuar Novle Families, and bound the Luxury of ſuch as ate 
| hat 3 AUAils TAH9 

= The Lor4s ſuſtain'd the Purſute , and repel'd the Defences 
\- 2? propon'd for the Creditors. + 
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For the Lady Carnagit andher Loxd, 2painſt 


THIRD PLEADING. 
Frhether Tax:d-wards be lyable 20 Recognition, 


My Lord Chancellor, 
FY [ \ He late Earl of Dzrletoun having no Children, beſides 


two Daughters, and having an Eſtate conſiſting of 

Lands in Scotland and England, did very judiciouſly at 
firſt reſolve to marry one of them in Srcot/axd, and the other in 
Enzland ; and in purſuance of this deſign , he beſtowed #1;z4- 
beth the eldeſt, upon Wi//iam Ear) of Lanerick, Secretary of Scot- 
land,3rother to Duke Hamiltoun, but which was more, a per- 
ſon admir'd for his heroick Vertues, and whoſe Alliance was 
courted at any rate,by the moſt eminent Families of both King- 
doms, The younger of thele Daughters, named Diana, was 
match'd thereatter to the Lord Cranburn:; and as the Ear] of 
Lanerick could not but have juſtly expe&ed al) , orat leaſt the 
far greateſt ſhare of that Eſtate, So the Lord Craybarn could 
ſcarce have expected thereafter any thing above an ordinar Por- 
tion: Yet, ſuch is the capriciouſneſs of old men, that the Earl 
of Dirletoun did, in ayno, 1649, by the impreſſions of ſome 
who were inveterat enemies-to the Family of Hamiltonn , diſ- 
pone the Lands of Innerweek, Fenton, &c, tailing m— 
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the Lord Cranburn. : 
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of his own body,to Zames Cecil his Grand-child, and the Heirs* 
.male of his body, | | | 

3 His Majeſty finding, that the ſaid Eſtate was moſt illegally 

3 diſpon'd tro Fames Cecil, without His conſent as Superiour, they 

S = holding Ward of Him, 2nd that he had thereby defrauded the 
2 juſt expeRations of ſo worthy a perfon as the Earl of Zanerick, 

. 3 and ſo the Landsrecogniz'd by the ſaid Diſpoficion, did gift the 
o 'Z ſaids Lands to the Lord Barzeay, for the behooft of the Earl of 
Z -Laxerick; upon which Gitt of Recognition, there is now a De- 
'Z clarator purſued by the Lady Carnagze , eldeſt Daughter to the 
4 ſaid Earl of LZanerick, who thereafter bec2me Duke of Hamil- 

” toun,wherein ſhe craves, that it may be declar'd by you, that ſhe * 
has the only Right to theſe Lands, 

There are very many Deftences propon'd for the Lord Cran- 
burn , which I ſhall endeavour thus to ſatisfie. 

The firſt is, Recognition has only place 7» feudo refto & pro- 


s | prio, whereas thele Lands hold "Fax*d-ward , in which manner 
f © ot holding. all the ca{u2licies are taxed to a very-inconfiderable | 
t ; fum, which ſum is deſigned co be the only advantage that ſhall 
n - | accre(s to theSupericur : and the reaſon why Ward- lands re- 

« |; Ccognizewhen they are ſold without the Superiours confent, is, - 


becauſe the Superiour having ſo great intereſt in the Lands * 
which ho!d by ſimple Ward , as to have the Ward and Mare 


” riage of the Vaſlal, the Law did therefore obliege him not to ' 
R; alienat that Land, withour the Superiours conſent 5 which rea- * 
's , fon ceaſeth,where the Ward is tax'd, the Superiours intereſt be- 
\f coming very inconſiderable by the Tax: nor can it be imagin'd, \ 
Fe but chat the Superiour', having diſpenſed with the great caſua* 


d | liries of Ward and Marriage, has conſequently diſpenſed with 
' the ſaid reſtraint,” Cuz datur majus, datur minus, prefertim ubi | 


1 minus inheret majori & eſt eſus acceſſorium, - © | 

@ For ſatisfying which difficulties ; your Lordſhips will be 
fn. ' pleasd to conſider, that our Law appoints all Ward-lands to 
e reco2nize, it ſold without the Superiours- confent , and makes 


f "I mg -I 


- *% 


no diſtincbion betwixt. ſimple \agd> tan'd-ward:; thegeneral is 
Funded upon expreſs Law , and there is no expreſs warrand tor 
excepting tax'd-ward, 2,Seing theſ&Lands cauld not have been 
Pld before they. were tax'd ,. by what warrand can they be ſold 


fince they were tax'd? Sein though the caſualities of Ward and 


Marriage were tax'd , and thereby theſe caſualities expreſly re- 


Mitted, except inſofar as they are tax'd; yer there is io power 


granted to ſell, without the Superiours conſent : Nor is that 
priviledge remitted by the Superiour , Et fendums alteratum is 
gen qualitate,non intelligitur alteratum in aliis & attus agentium 
non operantur ultra conceſia, 3, The power of (ſelling with- 
out he conſent of the Superiour, is different from che caſuali- 
ties of Ward andMarriage, which are here only tax'd ; for Few- 
holdings are oft-times burdened with this reſtraint, and this re- 
ſtraint was of old taken off expreſly by warrands under the 
Quarter-ſeal, without taxing the other caſnalities ; So that this 
priviledge differs from theſe, and the one cannot be compre- 
hended unde: the other, 

The ſecond Detence is, that by the Feudal Law, Recogniti- 
on ob alienationem feudi eft crimen,e7 delictum feudate , aga_nſt 
which error , eriam probabilis ignorantia excuſat ,, as is clear, 
(ib. 2, tit. 31, The words aie, Quod enim dicitur alinatione 
feudum aperiri domino , intelligendum eft cum a ſcientibus 
alienatum eſt beneficium, which are the words of the ſaid Law : 
wherenpon, Socinus, reg, 153, though he do give ic asa rule, 
that Emphyteuta rem emphyteuticam vendens a jure ſuo regue 
Lariter cadit , conform to the civil Law, /. final, C, de jure em- 
phyteutico, he ſubjoyns theſe words, Fallit ubi emphyteuta vendes 
ret ignorans rem efſe emphyteuticam z and accordingly , Crais, de 
recognitione, lib, 3, diages, 3, andin the caſe of diſclamation, 
lib 3. diages, 5, layes down tor an undoubted principle, zhat 
ignorantia. craſſa excuſat feudalia delicta, And here , the 
ſubje& of the queſtion is not 7x jure, & in thei, whether 
Wa:d-lands ſhould recognoſce z but iz faito, & —_—_— ro 
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Right being of the nature, and inthe termsforeſaid, he mighe 
diſpone without hazard, as to which, an error in him, who was 
an illiterat man- was very excnfable , efpecially having con- 
fulted Peritiores, and having been affur'd by vey ethiherit 
Lawyets, that there was'no hazard in diſponing thoſe Latids, 
without the Superiours confent , they holding Tax*d-ward, 
which was ſafficiene to have deftended* him iz feudo amittende, 
- Tawhich ic isanſwered; that ignoranceof the Law excuſes 
no man's and the caſe having been at beſt dubions, the Vaſſal 
ſhould not have hazarded upon what the Law might con-: 
ſtru> to be a diſowning of his Superiour z and fince every man is 
oblieged to know the nature of his own Few , the Law doth: 
p:eſume; that every man doth know it.) Nam quod intſſe debet, 
inefſe preſumityr ; and therefore, Craig doth very well cons 
clude,pag.344. tit, de recognitione, that Ignorantiam,pretendens” 
wvix audienaus eſt, cum ſit craſſa ignorantia, feudi ſui conditi- 
enem ignorare: and though he obſerves there, that excuſabitur, - 
qui feudum ſuum non militare credidit , cum militare eſt; yet, 
that cannot be extended to this caſe , wherein the Vaſlal 
certainly knew that his Few held Ward - and though the Law- 
ſometimes doth excuſe a Vaſſal , who had reaſon to doubr the - 
condition of his own Few , becauſe of ſome myſterious Clauſe, 


| or becauſe he was a ſingular Succeſſor , and had not recovered 
| the Writes of the Few as to which he cranſgreſſed,or was nece(- 


fitate to do the deed, for which he was challenged, by poverty, : 
or {uch other occaſions ; yet, that in the general, ignorancedid 
not excuſe delitfa feudalia, is very clear by the opinion of the 
learnedeſt Feudalifts, Laur Silw. de, fend recog,queſt, 60, prepoſ, 


' #n cap, 1, S, pratereade prohib, fend. alienat, And inour Law, 


ER OR dd 7 


| it was never found, that ignorance did defend againft recogniti- - 
| on, the falling of an eſcheit, diſclamation , &c. And it the 
! Superiour were* oblieg'd to prove the Vaſlals knowledge, it 


' were impoſſible ever he could prevail in any purſutez know- 


| ledge being a latent atot the mind , which can never be proven 
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E but by oath.; and to refer knowledge to the oath of the Vaſſal, 


were not only to. fruſtrate the Superiour , but to tempt the 
Vaſſal to commit perjury 5 and. albeit the Feudal Law did 
allow the Vaſſal co purge his guilt , by deponing in ſome caſes 


. upon hisdefign , yet that was only allow'd in caſes where the : 


external a& was of its own nature indifferent , ſuch as the 
ſpeaking of contumelious words , that were to receive their * 
genuine interpretation from. the deſign of the ſpeaker, and 
that did never take place in clear as, ſuch as this is , where- 
in the .Vaſſal hath ſold his Few without the conſent of the 
Superiour, | | 

Thethrid Defence was, that where there is no contempr, 
there can be no recognition ; But ſo it is, that as the preſump. 
tion of contempt is taken off by the conſtant tenor of the 
Earl of Dirletouns reſped for his Maſter, the King ; So the 
Diſpoſition is given to be holden of the King, and that im- 
plyes as much, as if it had been expreſly provided , that 
the alienation ſhould be null, if the Superiour ſhould nor 
conſent and confirm the ſame; and ſuch an expreſs Proviſion 
ſhould have certainly, in the opinion of all Feudaliſts, defended 
againſt recognitions; 

To this it is anſwered, firſt , That the clauſe, # Dominus 
mens conſenſerit, doth not defend againſt recognition , though 
expreſt, wverbrs geminatis , & pregnantibus ; and unleſs it be 
reſolutively conceived, bearing that it ſhall not be valid alas, 
ec alio modo , and although all theſe cautions be adhibir, yer 
many Feudaliſts are clear , that this will not defend againſt Re- 
cognition , where the perſon to whom the Few is diſponed at- 
tains to poſſeſſion, as Cranburn heredid; for they think, thar 
in that caſe it is but proteſtatio contraria fadto,er plus walet, quod 
azitur quam quod ſimulate concipitur : and it this were ſuſtain'd 
to detend againſt recognition , no Few ſhould ever recognize, 
for theV aſſal ſhould ſtill defraud hisSuperiour of any advantage, 
by inſerting a clauſe ſi dominns conſenſerit; upon which con< 
fiderations 
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derations, your Lordſhips predeceffours' have, by a deciſion 
the 16, of February, 1631, fund, that Lands may recogniſe 
notwithſtanding of this condition, 2, The diſponing of Lands 
10 be holden of theSuperiour, isnot equ:yalent to theclauſe, /; 
Dominns conſenſerit;tor the. diſponing Lands to be holden of the 
Superiour, prove nit non.ex faito vaſſali, ſed ex natura feudi, & 


'® ex /tilo, ail Fews being given in Scotland,to be holden either of 


the Super:our or the:Diſponer , 4 me, wel de me, as {hall beſt 
pleaſe the ieceiver z'So thar the dilponing the Lands to be 
.holden ot the Supetiour., coth not ſhew any clear defign the 
Vaſſal had to require the Supertours conſent , and conſequently 
.cannot detend ag:inſt Recognition, | 

To fortifie this point, it is urged by the Defender, that 


; where there is no prejudice to the Superiour, there can be 


no recognition ; and there is no prejudice to the Superiour 


in this caſe, ſeing the Superiours prejudice is either upon the 


- account, that the Vaſlal redditur pauperior, or that the 


; diſponing without .the Superiours content obt:udes upon the 


- Superiour a ſtranger ex at ena familia & inimica , whereas 


in this caſe , the Diſponer was not .pavpertor , having re- 


: ſerved his owa liferent , and in effe&t, the Fee it ſelf —and 


| 
* 
. 


, 
-. 


* (equeydus, wel domini eledioni.res eſt permittez da, 
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power to burden the ſame, and contrat debr., and alter the 
tailzie , and diſpoſe of the Eſtare notwithſtanding of the 
ſame; and the Lord Cranburn cannot be ſaid to be a ranger, 
being deſcended of the Eail himſelt , and being his Grand- 
child, 

To this it is anſwered, that in Law, all ſuch perſons as are 
not alioqui ſucceſſurt, pea extranet ex tenore inveſlitnre, and 


by two expreſs decifions related by P. Sporſwood and Hope, 


it: was found , that Diſpoſitions made to the Brother or 
Grand-child did inter Recognition , though they were likes 


Fwayes ex familia, Nec licet ( (aith Craig, pag. 345.) Vaſſala 


anum ex liberis ſuis eligere, ſed vel nature, vel juris ordo 


1 he 


i 
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The fourth” alledgeance>was'y that! only perfedFa tranſlatis 
domini, caninfer:Recognition 5 whereas'the Saftne . here is ! 
null, becauſe ir is given. to be holder of the: Superiour , and | 
Safines of that narure areftrinfically'null;q0 ud omnes effe us, 


exceptthe Superiour-confirmthe ſame; © | N 
To this it is anſwered, - that {i vaſſalus fecit omne quod in ſe 
erat, toalienat the Pew-withont the conſent of the Superiour, * 
thar-alienation will infer Recognition; -though the alienation 
was null otherwayes, as 'is- clear 'by -Craiz, pag. 344, nod 6 
traditionem Vaſſalys fecerit*, ea tamen ſit invalida &. nulla 
exempli cauſa ſs chartam dederit , de fundi alienatione tenendam 
de domino Superiore,quam Saſona jequatur, Et dominus Superior | 
neque-confirmaverit, neque-ratam habuerit , videtur hanc aliena- 
tionem nihil periculi {ecumtralete;cum conditionalis videatur & 
Jub. hac tonditione comratts,' fi dominus ratam habuerit , aut 
confirmaverit, que conditio , cum non evenit & alienatio nulla 
fit ex defetFu conſenſus Superioris, & paris ſunt in jure omuino 
nn fiert, & non jure fieris ſed profeito in hoc caſu puto etiam 
feudum domins-aperiri , riam quandoctique waſſalus id omne 
fecit & exequutus eſt, quiod in Jt erat; licet facfumilind de jure 
non teneat, tamen quatenns in ſe-eſt , domini mutationem ſe 
velle reſlificatus eſt fidemque frezit : in hoc etiamcaſu a fend! 
cadet, licet alienatio walla fit. Suitable to which , Baldus has 
very well obſerved-, that /icet alrenatio ſit nulla , ob witium 
litigiofi feudum tamen fit caducum', quia in prohibitis non requi- 
ritur Juris effeFus, quod enim pro-ibitum eff effcctum ſortiri 
nequit ; and if only effeQual al:enations could inter recognition, 
it could neyer be inferred; for all alienations, to which the 
Superiour doth not conſent ; are null; and by the A of Par- 
liament, 1633, all Seafines of Ward-Jands granted to be 
holden Few, aredeclar'd null , and yet are declar'd to be the: 
groud of. recognition, And whereas it 1s alledged , that 
Craig, pag, 344, relates the caſe betwixt Mackenzie and Bain, 
In which it was found , that Lands did not recogniſe , becauſe 
| not. 
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-not regiſtrat within fourty dayes,It.is anfivered, That there the 
Vaſſal. von fecit.omne quod inſterat ,;not having regiſtrat the 


Safine 'timeouſly , and fo the tradition was complear,z nor did 


1s, the perſon to whom it was diſponed poſlefſe in the' caſe cited, 
ZZ the Land diſponed, as-Granburn did in this: and by the opinion 
: ſe of Roſenthal , capite, 9, concluſ,” 4.; Feudum ( inquit ille ) 
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= ab{que domini conſenſu aperitur etiamſi alienatio ex alia aliqua 
Z cau(a forte omiſſa ſolennitate legis aut ſtatuti, aut ſimili, eſſet 
= nulla modo poſſeſſio vera & aitu tradita ſit nam dottores in hac 
J muteria conſiderant prejudicium ipſius domini magis in tra» 
* ditione rei quam in alienatione, Vide Curtium, Fun, de fendis, 
Pag, 4, num, 85, | Y | 
W hereas it is alledged, that the'Safine is null, as given-upon 
= genera! Letter of Atturney out of the Chancellary , nor are 
oeneral;Mandats ſuffictent inprejud/cialibrs, and that this Saſine 
was given to a Minor,who was-extreamly lxs'd, To both theſe, 
the former anſe:s are oppon'd , whereinTI have endeavoured to 
prove, that the alienation may be null, and yer may infer recog- 
nition; our Law conſiders not Minority , as to caſualities come 
petent to the Superiour,as is ciear in the caſes of Non-entry and 
Rebellion: and ſtnce the Adt of the D.ſponer, is that which on- 
ly infers recognition , :it imports not what the-condition of the 
Perſon was to whom it was granted, 

It is alſo pretended , thar the Safine is nu!l, as being a&Zs lec- 
gittimus qi noarecipit diem, nec conditionem, 1, 77, tt, dere. 
Juris; tor {liace executione att as ftatim perficitur, its inconſiſtent 
that.adrs thould be perfectus.,, & exequyins , and yet ſhould be 
ſuſpended upon a cond:tion, as this Saſine is; which bears, fa:l- 
ing Heirs: male of the Earl of Dirlerouns body, 

To-this vts:an{wered, that this Safine cannot be call'd aiZns 

' levittimns , that being ordinarily a term appropriat to judicial 
Ages, waereasthereisnothing more-ordinar then that Saſines 
ſhould be conditional,as we lee in.Safines, given upon warrandiſe 
Lands, and in Siſines following upon Wodfſets ; nor is it denied 
| | H 2 that 
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Safines: in puram &-conditionatam, 


The fitth-alledgeance was, that-there can- be no- recognition Z 
where the Vaſtal had power to diſpone,and the Earl of irleroun © 
had by his Charter, power to diſpone for theſe Lands are diſ- 
poned in hisCharter heredibas & aſſignats,which implies poreſta-- 


tem alienandi, which the Detenders learn'd Advocats do found: 
upon tit, 48: lib. 2. feud. $i quis enim ea lege alicui feudum de- 
derit ut ipſe,&. ſui heredes,& quibus dederint habeant qui-ſic acce- 


pit poterit verdere, wel alienare ſine conſenſu Domni 5. for which © 


likewayes they cite Craze, dida, diag, 3, Clarns, Hottomany and 
other Feudalilts, , 
To this it is anſwered, that this-general claufe heredibus & 
aſſiznatis, 1s only meer ſtile,. andthe word aſſtgnatis is uſed 
here improperly,as it is ufed in-Bonds, in which a man binds him- 
{clf, his Heits and Aſhignayes , whereas it is impoſſible for 2 
man to bind his Afſignayes, Argamentam a ſtils is not ſtill pro- 
bative, eſpecially in this Age, wherein ſtiles are become too 
laxe, and in oureldeſt tiles, there is a luxurianoy, which deſerves 
rather to be correted, then allowed ; - thus Inhibitions torbid 
us to alienat Moveables, and fingle Efcheits give right to Re- 
verſions, albeit our Law reprobats our. ſtile in both theſe ; 
and this clauſe was not deſigned to import a liberty to alienar; 
for els there could be no recognition-in $cotlapd , ſeing all 
Charters bear that clauſe , and ſuch as have thar claufe have 
oftimes been found to recogniſe , &* generales clanſule- non 
extenduntur ad illicitums : and that by the Feudal Law, the word 
Aſſtenatis is not equivalent ro -quibus dederit , 1s clear ; ſeing 
the Feudaliſts uſe no ſuch term as aſſzgnati; and in-our Law 
heredibus legittimis , & aſſignatis , muſt not be-interpreted 
as if it were equivalent to quzbus dederit , but to that clauſe uſed 
by Dodtats, quibas legittimedederit ; and all Feudaliſts = Ppo- 
itlye, 


char: Safines may bear reſolutive conditions, and if ſo, why nor | 
other conditions, theſe being'ofall. ethers moſt ſevere © Nor haye # 
any Lawyers. written upon'this*ſubjet, who have not divided. | 
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ficive, that the clauſe quibus legittime dederit,implies neceſſarily- 


that the Superiou;'s conſent is {ti}] necetlar; 

Likeas, Generalis clauſula non'extenditur ad prohibita ubi 
fieri poteſt congrua interpretatio, But(o it is, that the word aſ- 
ſignati may be underſtood of Compriſers, or of ſuch ro whom 
the Vaſſal ſhould diſpone the leſſer half of the Few : So that 


wh<n a Few is granted heredibus, & aſsignatis, it is lawfull for | 


Creditorsto compriſertharFew,or tor the Vaſſal ro diſponeany 
part thereof, not extending to the half; bur that Clauſe can 
never import , that it ſhould be Jawfull for him todiſpone the 
whole, without the Superiours conſent, that being an 1nterpre- 
rztion which the parties themſelves never deſigned ; and pri- 


viledges whichAre inherent in the nature of a Pew, (as this is) 
are never underſtood to be diſcharged , except where they ate - 


diſcharged exprelſly, | 

| The Defender, my Lords, hath told you, that he propones 
all theſe Defences jointly, which may diſcover to you, how trail 
his own Adyocats judge theſe Detences to be: Arguments 


which are weak, being join'd , may by their mucual aſſiſtance - 
plead pitty, bur-they can never aſtrut the proponers Right, no - 


more then many cyphers can make a number, nor many uncet- 


tainties a certainty : This 1s a ſhift which Eloquence, not Law, 
has invented, and may prevail with Arbiters, but ſhould ſeldom : 


convince Judges: 


The Lords found, that theſe Lands, though holding only Taxts- 
ward, did recognize; and repell'd alſo all the other Defences, 


For: 
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For Alexander Carmichael , againſt the 
| Town of Aberbrothock 


—_ 


FOURTH PLEADING, 


How far the Borrower in commodato eſtimato, zs lyable, if rhe 
thing be loſt , vi majore, 


\ X T Hen the Town of Duzdee was ſo fortified, that its in- 
habicants had reaſon to expect ſecurity to the Ships 
which lay under their walls, either by way of defence, 

or capitulation, the Town of Arbroth did crave the lend of 

I ſome Cannons trom Alexander Carmichael: but becauſe the {aid 

Alexander, as a Burgeſs in Dundee, might have expeRed from 
theforeſaid Garriſon, or from his being able to ſail his armed 
Ship where he pleas' d, perfect ſecurity to his Guns , he there- 
fore refuſed to lend the lame, till Patrick Wallace and' other 
Privat Burgeſſes of Arbroth ſhould eſt:mar the Guns , and 
oblidge themſelves to re-deliver the ſaids Guns free from all 
Skaith, harm , or danger, or els to pay the' ſum of 500, 7, as 
the price agreed upon : and that in reſpect he foreiaw, thar 
the Guns were not only lyable to great danger , ex ſua narura, 
but likewayes becauſe Arbroth was a naked T own, want! ng 

WA. walls, men, and kill; andalbeit the Town of Arbroth did owe 

WT j to the aids Guns the reſiſtance they —_ to Cromwels S:ips 

T4 WARD! 1!) in 


(63) 

in three ſeveral Abe, they had wanted Gnns, there 
Town had been burnt, yet ſo unjuſt are the faids Patrick Wal- 
lace , and others, thatwhen the toreſaid liquid ſum is charg'd 
tor , they ſuſpend- upon this reaſon ,, v/z;, that this Cone 
tract is-commodatum ,, & commodatarius non preſtat caſus for- 
tuitos : Putſoit is, they ſubſume , that theſe Gans wete loſt 
caſu fortuito, inſo far as the Detenders endeavour'd to carry 
them to Dundee; but being bear in by Cromwels Ships, they 
were forc'd to bury them in ſands, out of which they were 
raiſed and taken by thoſe enemies, 

To which it was anſwered, that though iz commodato ſimplict, 
commodatarins non preſtat caſns fortuitos , yet in commodato 
eſtimato , it is otherwayes, which is moſt clear from /, 5, $.3,f, 
commodato , the words whereof are, Zt {s forte res aſtimata 
data ſit , omne periculum praſiandum ab eo, qui aſtimationem 


ſe preſtaturum receperit , which holds not only in commodato, 


bur in all other Contracts , where any thing is eſtimat, as is 
clear in the general, by 1, 1,5, 1, ff de eftimatoria, Eſtimatio 
auntem periculum facit ejus qui ſujcepit , aut initur rem 1Þ[am 
zncorruptam debet reddere, ant eſtimationem de qua convenit © 
Many inſtances of which general may be given in ſeveral Con- 
tracts, but it ſhall ſatisfieme to name Dos eftimata , wherein it 
is very clear, that the valuing of things delivered , did obliege 
the receiver to re-deliver either the thing vilu'd or its price, 
though the thing valued did periſh cafu fortniro,as is clear, /, 10, 
f. d? Jjur, dot, Plernmque (inquit Uipianus) intereſt wirs 
res non eſſe eftimatas , ideo ne periculum earum ad cum pertineat 
maxime fi animalia in dotem acceperit, vel veſtem qua mulier 
utitur,eventet enim ſi eſtimata fiat & multier attrivit ut nihilomis 
ans maritus earum eſtimationem preſtet : which is alſo moſt clear, 
L10,$.6,f, dejur,dot, And it at any time the Law relax any 
thing of this alledged ſeverity , in tavours of him who receives 
the thing valued, Ir is upon the account that the thing valued 
was delivered for the uſe and advantage, not of him who re- 
| ceved 


NR } , 
OMe: 0 EI RIO 


s - hk ” . A 5 
. _ _ bao #16) ea hoon ot A IS As, at 
ris Se ; Fy PLELI CaTE o ns ue oa is MRS eb 
ow i RIS. Os CO ISO IN oa, I. ie on 
» > A —_— d b - v 
; 
P a5 5 
. 
— o g 


.ceived it, but of him by whom it was entruſted , as it in our 
caſe, my Clients had entreated the Citizens of Arbroth to re- 
ceive their Guns,, and had valued them' at the delivery ; the 
Law in that caſe, -would not have burdened the receivers with 
the loſs, where they gave no occaſion to the lend, but in the 
caſe where the thing valued was lentat the deſire of the Citizens 
of Arbroath, and for-their advantage, without any poſlible ad- 
vantage for the lenders, in that caſe, which is our preſent caſe, 
the Law doth in expreſs words tye the receivers to re-deliver 
either the thing lenr, or the eſtimation, /, 17, 5, 1, ff, Je eftima- 
toria, Si Margarita tibi eſt1mata dedero ut eadem mihi adferes, 
aut pretium corum, deinde has perierint ante wenditionem, cuſus 
periculum ſit 2 Et ait Labeo quod e& Pomponius [cr:pfit ſi quidem 
ego te venditorem rogavi meum eſte periculum, fi tu me tuum, fi 
neuter noſtrum ſed duntaxat conſenſimus teneri te hattenus ut 
dolum & culpam mihi preſtes. Nor can this be well doubted, if 
we conſider the nature of eſtimation or valuing, and the defien 
of theſe who enter into ſuch contracts, by their eſtimating the 
thing lent, 

A:l Lawyers and others are of the opinion, that commudatuns 
becomes by eſtimation , anomolum & irregulare, and the eſti- 
mation were to no purpoſe if ic did not bind the receiver of the 
lend co more then whot would follow, ex natura commodati ſim- 
plicis; and therefore,feing commodatarius was here liable ex cul- 
paleviſſma from the nature of the contract , becauſe the Lend 
was given only for the advantage of the Lender : It muſt ne- 
ceſſarily be infe:'d , that the Receiver of an Lend that is valued 
and eſteemed muſt be turder liable, els there would be no diff :- 
rence berwixt a thing lent ſimply , and lent after it is valu'd, 
and conſequently , the valuing betore lending ſhou!d operat no- 
thing; ſo that ſeing :n an ordinar Lend, the Receiver would be 
liable in cu/pam leviſſimam, the Receiver muſt be liable in caſus 
fo: tuitos,where the thing lent is eſtimat betore lend ng,there he- 


ing no Caſe ultra cul;am leviſſimam preter cams fortnitos, 2, The 
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lender did ſecure himſelf by aBond and the foreſaidObligation,ts 
reſtore the price, it the thing lent wete not tree of skaith, hurt ot 
damnage, 3, ltthere wasany thing ambiguous in this caſe, yet 
the clauſe behoved to be extended, ad caſns fortuitus , and that 
muſt be thought to bethe meaning of the parties from the follow- 
ing rules, whereby ambiguous Contracts are to be interpret, viz, 
Firſt,a write is alwaies to be interpret againſt the Subſcriber, who 
ſhould impute to himſelt,that he did not clear what he intended, 
and 'it were unreaſonable that his obſcurity ſhould be a ſnare to 
another perſon, ſcriptura ſemper eſt interpretanda contra proferen- 
zemm, 2, That in reaſon ſhould be conſtitute tobe the meaning of 
the write, which if it had been treated of, had certainly been con- 
deſcended to by all parties: Bur o it is, that it at the time of the 
lending of the ſaids Guns, the Lender had refuſed to lend them 
upon any other terms , then that he ſhould have been ſecur'd a- 
oainſt all events z Ir is not to be imagined, that the Borrowers 
would have hazarded their Lives and Fortunes, and the honour 
both of their Country and Town , for the hazard of 500 
pound ; and it is as improbable, that the Lenders would have 
oiven the Guns, they being ſtated under all the Circumſtan- 
ces above narrated, 3, It may appear both from the circumſtance 
of time, and the nature of the thing lent, that they foreſaw the 
risk theſe lent Guns were like to runs for none bur Idiots would 
not hive fo: eſeen the ſame: and it were againſt reaſon to think, 
that a man would ſecure himſelt againſt an open and ſeen hazard, 
eſpecially being tolend them to perſons who behov'd to buy 
others, it they had not got the lend of thoſe , and who would 
hive bought theſe Guns, if the lender would have fold them, 
and if they had been fold, the buyers had run all risks, 

To this it was replyed , that fi:ſt commodatum eftimatum was 
only ſocalied, when the tender did eftimare the thing lent, and 
did take the commodatarinus only oblteged to reſtore not the 
rhing lent ſimply, but either the thing or value, ac the option ot 
the receiver, as was clear, becauſe the receiver mi2he have = 
I pou 


 pon'd compenſation againſt the letider,, when he was parfaing: 
for the thing lent , or might: make ufc. of the ching lent as he: 

pleaſed, which was not our cafes becauſe the receivers of the 
Guns could not have retained the fame , or have rejected. cons 

penſation againſt the Lender, though the tend had been damni- 

fied ;. but it was in the option of the Lender to have catl'd either 

for the Guns, or the Eltimation;and this eftimationand value was: 
agreed upon, to the end that the value might be repeated, ifthe 
Guns were loft through negligence, or deterioration, bur nor is 
they were loſt vi majore ; ot caſu fortvito, 2, By the expreſfe 

words of the Bond , the value is only to be teſftored in. cate the- 
Guns be damnified, but there is no-proviſton madeagainſt thei? 

being loſt , nor can that be preſumed to be the meaning of the 

Patties , becauſe ile preſamitar ſenſus verbo! nm qui eſt rei geren- 

de aptior , and caſus fortuitas 1s very contrary to the natare of 

commoditum, 3. T his is not only caſus forthitus, bat inſolitus, 
to which no contra& is eyer extended, and this caſe of the Cans 

nons being taken out of the Sands , could never jiaye been fore- 

\ ſeen, ſcing ir is abſolutely extrinſtck,both ro the uſe of Cannons, 

' and to the ordinar hazards of Cannons ; and it was unuſual and 

ominous for a Scots man to provide againſt their being over-run 
by the Uſarpers, 4, Theſe Guns had been loſt, it the lender 
had retained them, ſeing the Uſurpers , after the taking in of 
Dundee, made prize of all their Ships and Guns, 

To which it was duplied , that the fo:mer Law was oppon'd, 
bearing that the receiver commodati eſtimaii in general ſuſcipit 
omne periculum, and that is properly commodatum eſtimatym ubj 
izntervenit taxatio pretii: and though there may be ſuch a commu- 


datum eflimatum as \s mentioned in the reply,yet, that omzze com- 


modatum eſtimaium is of that nature is denied, and ſeing the an- 


ſwer is founded upon an expreſs and general Law,it cannot be ta- 


ken away but by a Law as expreſs,clearing, that there is no come 
m0datmeſtimatum but in thecaſe inſtanced in the reply, Like- 
as the Iaterpretets, and particularly Faber,ad h.l,give inſtances of 
COme 
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commudatunp eftimatum, inthe caſe where the thing eſtimar is to 
bereftored, and eftzatio.in general produces that effe@ af cran(- 
tering the hazard as will appear,per /,1.5.1 # de eſlimataria; by 
which 1«,is likewaycs clear, that it the thing it (elf be not given 
back, the eſtimation muſt be delivered, and that.the cſtiraation 
extends not only ad deteriorationem ſed etiam ad ipteritum Like- 
as in the general , eftimatzo is. called a kind of venditian, as is 
clear by Calviz, in his Lexicon upon that word.and the citations 
there adduced ; and in venditions, the receiver undergoeth all 
hazard, and therefore he ſhould run the ſame hazard in coms- 
wodato eflimato, AS to the ſecond, It is anſwer'd, that he 
who is oblieged to deliver any thing free from all hurt and dam+ 
nage, is much more oblieged to deliver back the thing it ſelf, 
for it is probable, that he who guarded againſt the lefle danger, 
would guard againſt the greater, _ 

W hereas it is alledged, that this muſt be the meaning of 
the parties, the former rules are oppon'd, and it is added, thar 
this caſe could never be called caſus inſolitns, nor [erent in re- 
ſpe thar is caſus fortuitus which the skillfuleſt or wiſeſt man 
could not foreſee; but ſo it is,every wiſe or prudent man might 
have, and could not but foreſee this; and. the brokard res 
gerende aptior is only extended to regular Contrads , but nor 
to irregular Contracts as-this is, wherein 1t 1s confkeſt , by 


both parties, that they intended to tranſgreſs the ordinar rules 


2nd nature of commodatum eſtimatum, and to wreſt the nature of 
this Contract to their particular caſe; and certainly, ſenſus 
aptior rei gerende at that time was, that the lender, . who 
might have ſecured his own. Guns, and who was not oblieged 
to lend them , did deſign to ſecure himſelf againſt all hazards, 
when he cauſed eſtimat his Guns; elſe; why ſhould he: have 
c:uſed eſtimat them? And to the third , where it is alledged, 
that the raiſing of Guns out of ſand is not the hazard which 
Guns ordinarily run, It is anſwered, that the buryins and 
ſinking of Cannons is very ordinar; bur it being foreſeen in 

I 2 general, 
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oeneral, that theſe Guns might periſh by the Uſurpers, and 
in that quarrel, that was ſufficient , though evety particular 
circumſtance was not foreſeen : for ifche Guns had been ſtollen 
away by night, or had been taken in the return, certainly 
the receiver would have been lyable; and yet that'is not a 
more ordinar way of loſing Guns, then this now inſtanced; 

To the fourth , bearing, that thoſe Cannons had been 
loſt however, Ir is anſwered, that the charger is not oblieged 
to debate what hazard they would have run, he having ſecured 
himſelfby a Bond, as ſaid is, and that might be aſwe!l alledg+ 
ed in venditions, andyet none ever alledged, that the buyer 
did not run all hazards of the thing bought , and was not oblieg- 
ed to pay the price, becauſe the ſeller would' have loſt the 
thing ſold , if it had remained with' him - but the truth is; 
the Skipper, nor no Burgeſs of Duxdee wants any of thoſe 
Guns which were aboard in their Ships at that time, and it is 
probable, that though the Ship and Goods had beentaken trom 
this purſuer-, he had none to blame but theſe Detenders, who 
by borrowing his Goods, difſabled him to venture to Sea with 
his Ship : norcanit be imagin'd, that the burying of Goods 


in preſence of the whole Town , and leaving their Cartiages | 


open to the Uſurpers, was exact diligence; nor did ever the 
receivers , after the Guns were taken away, either inform 
the chargers that they might do diligence ; or make applica- 
tion to the Uſurpers for reſtitution , as Dundee, St, Tohnſtoun, 
Crail , and other Towns did , and wherein they prevail'd fo, 
that theſe Defenders are not only lyable ad caſus fortuitus ex 


natura commodati eſtimati , but tor not doing-exact diligence, 


ex natura commodati proprit, 


The Lords found ,, that the Borrowers were not lyable to pay the 
price, ſince the Cannons were loſt caſu fortuito, & vi majore, 


For 
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For Sir T homas Stewart of Gairntully,againlt 
Sir William Stewart of Innernytie. ©; © 


FIFTH PLEADING. 
How Fury and lucid Intervals way: be proven, ; 


He deceaſt Sir William Stewart , finding his Daughter | 

Fean fit enough to marry, did provide her to a Portion 

of twenty thouſand Merks', in which, though he ſub- 

ſticute Sir William her Brother and others, yet your Lordſh'ips ' 
did, by a ſolemn decifion find, that ſhe remained ſtil] in the Fee, 
and might have diſponed, notwithſtanding of the quatity of the 
ſubſtitution, and therefore you did ſuſtain a Right and Aſſigna- 


tion made by ker in favours of Sir Thomas her Brother, 
Sir W7/{iam reſolving rather to hazard the honour of his Fa. ' 
mily and Siſter, then theloſs of che Sum ; did at laſt alledge, . 
that the Aſſignation was not valid, ſeing his ſaid Siſter was tu- : 
rious, both betore and aſter the granting of that Right: where» _ 
as Sir Thomas, in maintenance both of- his Siſters hononr, and of 
the Right mace by her to him, did contend, that ſhe had dilucid 
Intervals, and at the time when the Diſpoſition was granted, 
ſhe was ſane mentis, for proving of which , mutual probation 
was allowed to both Parties , and the Feſtimonies having been 
publiſhed , Ir is now alledged for Sir William , thar albeit your 
Lordihips had tound that his Siſter was in Fee ; when the caſe 
Was 


\ 


was at firſt debated , withour relation to the condition in which 


ſhewas when ſhe made the ſaid Right z' yer, though cheSubſti- 
tution was found by your Lordſhips nor to be a ſufficient ground 
to take. from her the power of diſponing, it behoved at leaſt to 
qualifie the ſaid power, as that ſhe ſhould not be allowed to diſ- 
Pone upon that ſum <expreſly againſt the Fathers deſtination, 
except ſhe were proven to be a perſon of an entirely ſound 


judgement; and it-behoved tobe thought, that the Father per- 


ceiving the frailty of her wit and ſpirit, did only deſign ſhe 


ſhould have an aliment during her life, but that after her-deceaſe, 
the ſum provided ſhould deſcend to the perſon ſubſtirute by 
himſelf, 2. Furioſity is a diſeaſe which ſo diſorders the judge- 
ment, that thoſewha labour under it are.in Law accounted unfic 
to make any Right , or to adhibit any conſent, and tury being 
once proven, is ſtill" preſumed to continue : So that it being 
Proven that this Gentlewoman was once furious, in ſo far as ſhe 
tore her Cloaths, and did beat them who attended her, it muſt 
be preſumed that this fury.did continue, except this were taken 
off by a moſt pregnant probation, wherein the could be proven, 
not only to have done ads of folly during the time that the was 
about che compleating of that Righe,but that ſhe had for along 
time, both before and after, enjoyed not only adumbratam quie= 
tez,bur an entire ſoundneſs of judgement,neither tainted with, 
nor clouded by that fury , which did formerly incapacitat her to 
makethe Right that is now quarreled, For all Lawyers, and 
particularly Z acckens , do diftinguiſh betwixt a madnels, which 
hath anly remiſs/onem, ſed-non intermiſsionem, where ſimplicity 
continues when the fury ceaſes, and that fury which doth ſome- 
time totally recede: Inthe fiſt of which they require, that the 
perſons quorum furor eſt intervallatus, do not only aus [apients 
convenientes ,;{ed etiamattus ſapientis , and that they thew not 


only a preſent madneſle, bur that they reſtifie by a iong tract of 


continnet recipiſcence, a {agacity , which proves that they are 
tully returned ro the yigour of their judgement , and which is 
2 - abc 


Z 


| (.7t ) | 
ablets take-off the-prefumprion-which lyts againſt them, -thar 
[emtl furibundts; ſemper ſuribundns praſumitur, Whereas, in 
the-caſe here, contraverted, .its prov'd:,: that the faidFeam was 
at beſt of a very weak jadgermnent ;\ never able to converſe with 
others; nor toadminiſtrate her awy affans and ar therime ſhe 
.made the Diſpoſition, thetie is nothing; proven which could:{tave 
demonſtrate her t& have beeniin, ſhicka Jiickd interval ;;asmighe 
have ſuſtained the act ſhe was then doing; ſhe having aiſcours'd 
co no man at that time, nor ſo. much: as-read the Diſpoſition, 
which no wiſe perfon would hayeomnted , and having contra» 
dicted her Fathers expreſs will,, without: gratifying: any of her 
other Relations, GOL TELRGL 061 £03115 0% $113 Jan 
But before anydiſtin anſwer;chn be return'd to the former 
repreſentation, your Lordſhips wiltbe pleaſed to conſider, thac 
the two greateſt priviledges of mankind are ,_ that; by Nature 
he is a-reaſonable C1eature, and that by Law he may freely dif 
pone upon what is his own; Whereas, this undatural Brother, - 
deligns t5 rob his Siſters memory 'of both thele allowances, 
and by denying her every thing chat is fit for a reaſonable 
Crearu:e, burdens himſelf to prove hera Brute,  Somewhar 
is due to the modeſty of her Sex, . more to the being dead, 
{ that great Sanctuary againſt all malice but moſt: of all :is-due 
ro the name of a Siſter; and therefore, ſeing by how much the 
danger is great, that may reſult from the probatton, by ſo 
much the probation ought to be the more concluding and preg- 
ant - It doth neceflarily follow , that the probation to be 
deduced in this caſe, ought co. be moſt concluſive, ſeing it tends 
to take away the greateſt priviledges which were competent ro 
the Defun&, either by Law or Nature, And albeit our Law 
allows not the depoſitions of Witnefles,-to prove in caſes ex- 
ceecing one hundred pounds ; yet, by this method, Diſpoſiti- 
ons of the greateſt conſequence may be eneryat, upon the depo=- 
fitions of Witnefles, and that juſt Law not only diſappointed, 
but cheated : and what danger are we expoſed to, nn 
| elloWsS 
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fellvws may, by their aſſertions, prove us to be mad; after out 
death, and thereby diffame our memories; and alter our deſtina- 
tions ?. The ſettlement whereof, -is the moſt ſerious earthly 
ſatisfation which we haveiin. that laſt Agonie, 

- Tris very remarkable,thar Law puts a difference betwixt fatui- 
ty.and -turioſity,: 'Fatuous perſons, whom we'call Idiots,are theſe 
who want ſpirit enough, tard/ , bardi..” tmoriones, mactcarones, 


.qui inopia caloris & (pirituum lahorant : But furious perſons 


are ſuch, as have too much heat and ſpirit z -and our Law hath 
placed a diſtin&tion betwixt theſe two z for though neither 
Idiocry nor Furiofity. can regslariter be proven, otherwayes 
then by the cognition of an Inqueſt upon Bttieves raid out of 
the Chancellary;; as is cle by Crazg , and by the 66, Ac, 8, 
P. J. 3, which Inqueſt : muſt conſiſt of fitteen neighbours, 
who knew the perſon who is alledg'd to be furious or idiot, and 
who muſt call for that perſon before:them, and ex1imine herz 
ſo zealous our Law-hath.been. for. our honour, and (o jealous 
of Witneſſes, Yet, ſometimes it hath permitted open and 
notorious fury to be proven after the death of the furious per- 
ſon, as in the caſe cited ; but no inſtance can be given, where- 
in Fatuity or Idiotry, was ever ſuſtained to be proven after the 
Idiots death : which was moſt reaſonable , for Idiotry confiſt- 
ing in the want of wit and judgment , which habitule is noc 
ſubje& to the ſenſes » but muſt be inferred by conference and 
conſequences, therefore it ſhould not be ſuſtained upon the 
depoſitions of Witnefſes fimply, but upon the knowledze of 
an Inqueſt , who are. in our Law both Judges and Witneſſes, 
and are inquality and prudence, above Witneſſes, And it a 
perſon can count their ten Fingers , they are not accounted 
Idiots, nor fatuous:; for, fatui ſunt (as Zack-us obſeryes ) 
2lli tantum qui omni ratiocinatione & judicio carear, So that 
this Gentlewoman cannot be proven to have been taru9us , 
being now dead ; but though the were alive, and that the 
probation led might be legally receiv'd , yet ſhe cannor upon 
tac 
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chat probation," be (aid [to be-\farovas-" Jeng Ht is '(proven,) 
char the gave montey to! buy! Necellats rhe the” came to 
Table, went to Chutcl'; converſ'd' with !Neikbours ,' arid 
25k'd for her Friends at ſtrangers who had ſeen them {;-and-thae 
the carry'd cher ſelf ordinarily as other Gentlewomen, did, 'or 
oughe to traye done, | DERRY B 1SOAM 2fb ts (EIN 
. Lawyers ſorperimes (peak of 'imbebelhitn3 th deb#litus Th 
eorum que [enſuns aliquem hubemnt , licet dirinutan:; and'fiach 
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ſ@ 
areby all Lawyers allowed/to Marry,and make Teſtaments;&c, 
as is obſerved by Gomez; Refol, tom, 1,c, 6. Graſs; in $ Teſtam, 

queſt, 21; and thus it was decided, 27, OfFok, 1627, in Friz- 
f |: land, as Sand, 1ib,-9; Def? 2; relates ;'and thisarworlt is our 
. || cafe: forall rhat can be altedged againſt this unfortunit Gentle- 
, |] woman, is, that ſhe was of a flow and dull humour; as Melancho= 


p] 
q lians are , thefe-hypocondriack vapouts being to their Spirits, 
5 || whar ſtorms are to the Sea, whiehthough'they Etfturb them for 
$ £ a while , yet cannot they nindet them trom-returnins tally ro- 
{4 MM cheirformercalfh;.: 1 9 3! 013%.0.7 5175 IN 

- j} Before I come to cleir, that ſhe was hot furious, your Lord- 
- |} fſhipswill be pleaſd ro know , that Faror is defined"to be de- 
e || mentiacumferocia & horrenda uttihnum vehementia; Fromanus, 
- |! dejure furioſorum,p,'6, In Law he'is faid,omn: intellefFn carere, 
c |. 14.f,de officio, preſid.qui nec ſcire nec tifcernere poteſt; 1.9 i 


d |; de acq. hared, qui caret affef#u, 1,7, 5.9. quib, ex cauf, in 
e | Poſſeſs, qui caret omni judicio, 1, 12,5, 2, ft, de judici, And 
f becauſe prudence is qualztas que ineſſe debet,ideo nemo prefumitur 
> | farioſus,, (edpotins ſane mentis; and two Witneſtes, depon- ; 
a ing. de ſaya mente, are preferred and believed more then a 
d | hundred who depone upon fury , Menoch, Lib, 6, pre 


) || ſompt, 45. 
C | 


Lawyers divide -fury, i» continuum , ubi aninns coptinud 


> | mentis agitatione ſemper accenditur & interpolatum , ſeu inter- 
e |! wallatum, qui dilucida habet intervalla , quorum furor habet 
n  T#ndicias,& quos morbus norſine laxamento aggreditur;l,g, c, qui 
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(74. 
tet. {acere poſs - &;4n05. furor” ſbirnutbs ſuis vdrigtis vitibas 2a6-* 
cendit, 1, 6,,{-, dr;contr, empt;; In: whom tury:'is butanague-: 
madneſle is buradiſeaſe inthe one; but-ic is the temperament 
and the. complexion of the other; in the one_the judgmenc,is 
but darken!das by an eclipſe; bur in theother, it lyes like the 
Cinimerians under a conſtant night, That :this was: nota 
conctigued-fury', 4s clearly. proven, tor the: depoſitions bear, 
that ſhe was only {eiz'd with theſe fits that troubled her , twice 
or thrice in a;year, and thatat other times ſhe had, ox ſolum 
remi(ſronem, = adumbratam quietem,ſed etiam intermiſſionem & 


_ rectpiſcentiam. integram , tot they depone;, at. other times ſhe 


was as well as.Gentlewomen are, or ought to be, "2p 

That which is contended then is only ; that the lucid. in- 
tervals are not clearly proven, at leaſt it is not proven that 
ſhe at the time of the ſubſcribing that Affignation , and for a 
conſiderable time before and after, was in a lucid interval , 
but the contrary. will, T hope, appear from theſe poſitions, 

Firſt, by the probation it will appear, that ſhe was never 
mad and furious; for ſhe at no time wanted all ſenſe and 
judgement, albeit ſhe was at ſometimes oppreſt with an over- 
flowing and abounding melancholy , which diſtemper differs 
clearly from madneſlſe , as Zackeus obſerves very well, ib, 2, 
queſt,9, Melancholici (faith he): ſunt timid; & merentes vel ridi- 
culi., Furioſs vero in perpetuo mo!u audaces , ac precipites, 
And it will appear from the probation , that ſhe went to Table, 
to the Church, and to all Societies, which is not allowed 
to mad people; that in her fits, ſhe did only laugh and ſing, 
and when ſhe did begin to talk idlie , the leaſt fign won!d have 
made her recover herſelf, which is a clear ſign of melancholy, 
but no wayes of madneſs, And the Father, who beſt knew the 
conditionof his own . daughter, was: ſo -far from thinking her 
mad ( as is pretended ) that he leic her a conſiderable portion, 
which implyes not. only a liberty , but an invitation to Marry : 
Whereas if he had thought her mad , doubtlefſe he had = 
| : 5 - eff 
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feft her an Aliment , but IEF » and would have re- 
commended, that ſhe ſhould-not Marry;- for whar' Father 
deſires to have his: Family diſgraced*, :by-giving' out:a mad 
Daughter © And the Phyſician alſo depones,"thar ſhe was 
only troubled with a melancholy; which humour; though 
when it boils over , will occaſion great diſtempers', "yet , -that 
continues,..1n its natural and exa& temper, ' Ve VG 

2, The Witneſſes who depone can give -no fachiaccount 


\ſKock of yapours being ſpent, the Brain retwns /,” or rather 


of their cauſa ſcientie , as can infer madneſſe, for ſhe being, 


as they confeſs , alwayes removed to her Chamber, when her 
diſtemper did ſhew its firſt twilights, they could not exaQly 
know that habit of the minde , that is neceffar to' be known in 
ſuch caſes; Whereas, the cauſa ſcrientie they give is, that 
they heard her commonly repute mad: And one depones, 
that paſſing by her Chamber-door , he ſaw her langh and 
fing, and heard her ralk idly ,* which was too tranſient a way 
to know the nature of a diſtemper, which the Law ordains to 
be known by conference, and trequent converſation, 

3+ Albeit in Law , Scmel furtoſus ſemper preſumitur in 
farore perſtitiſſe, yet when Jucid Intervals are once proven, 
as is very clearly proven here ', Quod atFum erat, potins pre- 
{umitur in dilucido intervallo , quem in furore- geſtum , ſi 
attus ita geſtus fuerit', at nullum ſiultitie fignum appareat, 
This Maſcard, gives for a rule, concluſ, 8X6, and there he 
cites, afflidt, deciſ. 143, Faſon, ad. 1, furioſum, C, qui Teſt as 
mentum facere Ppoſſunt ; and Covarr, de ſpoafal. part 2, cap, z. 
And thus the Roman Senar decided of old in 'Teſtamento 
Tuditani, cited by Yal, Max, 1b, 7, cap, 8, So thar albeit 
where the Intervals are not proven, it is requiſtt, that' a&us 
ſapientis , and the condition: of the perſon before and after 
for a confiderable time, be proven, to'make the adt appear to 
be wiſely done; yet, where the lucid Interval is proven, at7us 
ſapienti . conveniens tor the preciſe time-is ſufficient , for - 
K 2 | the 


the-proving prior lucid Intervals ſhould be unneceffar , feing 
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though-pricr lucid Intervals-were-nok proven, yet it would be 
ſufficienc,. that che aft were altns [apremix,. for that per ſe is 


” 


excluſive of-madaeſs. 


- 4. The Nortazdoth aſſert inthe Aſfignation , that at the 
time ſhe was, of a ſound judgement , upon which certainly he 
would have depon'd:, had -He been alive, ſo that he is now 
a proving Witneſſe : and Froman, p. 81, thinks the Nottars 
aſſertion in ſuch a caſe of great moment, - Bur above all,  thar 
which convinces me is, that Sir Thomas being interrogat upon 
his oath, whether he believ'd ſhe was then of a ſound judgment, 
doth depone affirmative, and though this be only an oath of 
calumay, yet it is equivalent to an oath of verity, nor do they 
differ ; Nor could an oath of verity be more expteſs, and (o 
not mote proving, 


And whereas it is contended, that this A& was of its own na- 


ture, rather a ſign of madneſs, then of prudence ; ſeing ſhe did |: 


notread over the Affignation which ſhe {ubſcrib'd, and ſeing ſhe 
oblieged her ſelf therein, not to marry without her Fathers 
conſent, and that ſhe therein altered that deſtination made by 
her Father: 

It is anſwered, that at the time. of her ſubſcribing that Paper, 
ſhe'defired that a Nottar might ſubſcribe for her , becauſe ſhe 
could not write; and when the Nottar told her that ſhe behoy'd 
to ſubſcribe her ſelf, elſe the Paper would be null, ſhe called for 
it then and ſubſcribed the ſame. which ſhew that ſhe could reaſon 
and deduce conſequences, and that ſhe defired earneſtly to have 
her Brother Sir Thowas ſecure of what ſhe did; and albeit women 
.can ( becauſe of there ſex and imployments ) ſhow bur little ſa- 
gacity; yet in this ſhe diſcovered a&us[apientes, as well as ſapi- 
enti conveniens, [And albeit it be not proven, that the Paper 
was not read over, yet ſince the contrary is not proven , it muſt 
be preſumed to haye betn done, per argumentm a ſolits, And 
ſeing Sir-7homas was the eldeſt Brother , and had nd 
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both her and her Mother, it was moſt reaſonable that ſhe ſhould 


have-lett him her Eſtate, being the ſtock of the Family; and ſhe 
being bred up ina kindnefſs for him by theirMother,whoſe choice 
ſhe was oblieged to approve, being then. in one Family wich 
them.,and her only Parent, Andit was moſt juſt, that her eldeſt 
Brother coming in place of her Father, ſhe ſhould have taken his 
advicein her Marriage : which advice was not in Law binding, 
nor would ſhe have fallen from the right of her Proviſion, 
though ſhe had refuſed his advice z ſo that in this, ſhe honour- 
ed her Brother , and pleaſed her Mother , without prejudging 
her (elf, | 

Secure then (my Lords) in this precedent, our Names againſt 
infamy,and our Eſtates againſt the lubricity of Witneſſes,and ar- 
bitrarineſs of Judges z and give not occaſion to Witneſles in one 
AR, to perjure themſelves, and ruine us and our Poſterity : 
And gratifie not the avarice of a Brother, who digs:up the aſhes 
of his defun& Siſter , to find that facrilegious Prey which he 
hunts after; but let him ſee by your ſentence, as an earneſt ofGods 
juſt judgement , what he deſerves who calls his Brother a fool, 
much more,who for money takes pains to prove his Siſter fuch, 


This Caſe was ſubmitted to the Lords, andthe Sum was divided 
equally by them,as Arbiters. | 
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For the Laird of Mzltoun, againſt the Lady 
Miltoun, November, 1669. 


SIXTH PLEADING. 


In what caſe « Sentence may be reduc'd, by a Reprobitor of the || 
depoſitions of the Witneſſes whereupon the Sentence was | 
founded, and by what probation Sentences may be reprobated, 


| Tremble ( My Lord) to think, thar the Forunes'of || 


- the beſt of His Majeſties Subjects, ſhould be , by che facal 
neceſſity of our Law, laid open to the malice and avarice of 
the meaneſt., and worſt Witneſſes : And though we know, 
there be thouſands who would hazard their -own damnation; 
47 '\ to ſatisfie either their revenge or avarice, yet if any two of {} 
Wi MMU theſe Witnefles, ſhould conſpire to ſatisfie their deſigns, * 
#441 AN either by deponing that which is abſolutely falſe, or by con- 
BW cealing what is really true , to the ruine of our Lives or Eſtates, 
FATE | it is pretended , that our Law hath invented no civil reme- 
4" dy, This( my Lord ) were to make the Law authorize the 
robbing of Innocents, and to ſuffer no man to poſleſle his 
Fortune, longer then two Raſcalls pleaſes z Wherefore , it is 
it my deſign, to vindicat both our Law, and my own Client, 
M Wii) and to ſhow that your Lordſhips juſtice is appointed as a City of 
3% 008 refuge , and. that you can, by your Reprobators, detend us 
againſt 
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a2ainſt their depoſitions, Bur becauſe this ſubje@ hath been' 
but very unfrequently and darkly! handled amongſt us, albeit 
it have in it very much both of intricacy and concernment z 
I hope your Lordſhips wilt allow me ſo much more of time, 
and (eing & fao jus oritur, I ſhall, to'the end the (point of 


| Law-may be the better underſtood , thus open to you the 


matter of Fact, 

The deceaſt Laird of Mz/toun did match himſelf in a ſecond 
Marriage to this Lady , to whom he did, with the greateſt 
part of his Eſtate,give his chief Houſe in Jointure; and aſter his 
deceaſe , ſhe having married Fohy Maxwell her preſent Hul- 
band , .they did takeas-much pains to deſtroy the houſe, as * 
the Law oblieges them to take in preſerving it:which abuſes did + 
put a neceſſity upon Sir Fob» Whitefoord my Client, to whom 
rhe Eſtate belongs, as Son and Heir to the deceaſt Mz/toun, to 
buy the ſaid Maxwells right,” which he had to her Jointure 


jure mariti; and after that her Husband and ſhe had received a 


ſufficient price for it , they did enter upon an unworthy deſign, 
of retaining both the Land and the Price ; and in order thereto, 
it was plotted, that the Husband Maxwell ſhould go off the 
the Countrey , and that this Lady his Wife ſhould purſue a 
Divorceagainſt him, as having committed Adultery ; During 
the dependance of which Proceſs before the Commiſſars, find- 
ing, that the Reduction of this Right (which fell in conſe- 


! quence of the ReduRion of the jus mariti) was chiefly aim'd at, 


' Miltoun offer'd to appear, and obje againſt the Witnefles, 


| who were led to prove the Husbands Adultery, and which 


| Witneſſes were perſons known to beof very torn and unſound 
| fame, andvery lyable to all impreflions; bur he was not ad- 
; mitted : whereupon he rais'd ReduQion of the Commiſſars 


Decreet before your Lordſhips, upon ſeveral reaſons ; two 


| whereof were, 1, That the Lady had brib'd the Witneſles, 


2, That ſhe had ſuggeſted ro them what they ſhould depone, 
inſtructing them what Faces and Cloaths theſe Women _ 
which 
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which reaſons your Lotdſhips found. nat.comperent by. way of 
Reduction, but by way of Reprobatot.: |; 1 (111 , > 

W hen this Reprobator was, in obedience to your ordinance 
rais'd, it was alledg'd , that: there could be no Reprobator 
now. purſued, fince it was not proteſted for:, at the time when. 
the Witneſſes were led yz but this. was 3epell'd 3 both becauſe 
your Lorcſhips had reſerved a Reprobator already, which 
was equivalent toa Proteſtation ; and becanfe the grounds of 
this Reprobaror are but lately emergent , ſince the receiving 
of the Witneſſes, and were 'not: then known; And as Dy- 
7andus, that -learn'd Practitian obſerves z. tit, de reprob. teſtinm, 
num, 2; 2uod (; ator paratus fit jurare, quod ad hor , ex malitia 
non procedit , vel quod poſt publicationems, didicit id quod nuns 
ebjicit , tunc auditur fine proteſtatione ; and cites for this , cap, 
preſentiumextra de teſt; | 

The Lady finding her ſelf inhazard tolofs both her Jointure | 
and Reputation by the eyent of this purſute, the now alledges,. |? 
that theſe grounds of Reprobator are not relevant, nor re- |} 
ceivablez. 1; Becauſe when Witnefles are fworn they are 
purg'd of partial counſel, of the receipt or expeation of good 
deed ; ſo- that this being res 'ha&fenus jurata, it'cannot be * 
thereafter ſearch'd .into. by him who reterr'd the fame to ! 
Oath, & detulit juramentum ;- nam dum detulit , tranſegit. * 
2, Though the corrupter or ſuggeſter may be puniſh'd pexa 
falſi, yet the ſentence pronounced upon theſe depoſitions, can ' 
never be reduced, 3, If this were allow'd , there ſhould be 
no end of Pleas, ſed /1tes eſſent immortales, for the firſt Wit- 
neſſes might be reprobatea by other Witnefſes, and theſe by 
others , and theſe by others; & ſic daretur progreſſus in infini- 
zum, 4, Though corruption were receivable , yet it were 
only probable by the Oath of him who obtain'd the Decreer, 

Betore I come to make particularanſwers| to the difficulties ;; 
propoſed, I ſhall remember your Lordſhips in the general, '* 
that Probation being defined by Lawyers to be, fidews facere 
| Tnaicd | 
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3 juige che Tommon-wealth by the example, and by the other, 


: __ Op of Tt » 

Frdici, to convince the Judge of what is alledged , probation 
by Witneſſes is no intallible,bur only a preſumptive probation z 
for it is tounded upon no other warrand , then that it is preſum- 
able, that two diſ-intereſted perſons will not , by looſing of 
their own ſouls, gain any thing for a third party , ſo that this 
kind of.probation ſeems rather to be introduc'd by neceffity, 


. then choice, And albeit at firſt , -when the: fear of a Deity 


did (way the World , and betore men' had abſolutely loſt their 
primitive innocence, and in-place of it had-learn'd 'thoſe 
cheats and talſhoods , which have grown up with time , that 
probation ſeem'd to be very well founded, and-two Wit- 
neſſes were ſufficient in all caſes: yet, Lawyers finding infide- 
lity daily to grow, have accordingly daily leſſened their 
eſteem of that proof ; ſo that the civil Law did begin to re- 
quire ſometimes five, ſometimes ſeven Witneſſes : our old 
Predeceflors eſtabliſh'd Afſſizes of fifteen ſworn neighbours, 
who becauſe they were both Judges and Witneſſes, had liberty 


to allow as much of the depoſition of Witneſſes,as they thought 


fir; and thereafter, upon furder experience, it is ftatute with. 
us, that no Witnefles can be received in caſes above a hundered 
pounds: and in Holland, Ttalie, and ſeveral other Countries, 
the depoſition of Witneſſes cannot prove a crime , and are 
made no further uſe of , then to ſubje&t to the torture, the 
perſon againſt whom they are led, : 
.Lawyers have likewile, asa furder check upon theſe depo? 
fitions, evenin theſe caſes when they are neceſſar, ordain'd 
the puniſhment of perjury to be ſevere, ob vindidtam publicam, 
and allow'd an action of Reprobator tor redreſſiag of the patties 
wrong'd, ſuitableto the two wrongs which Witneſſes com- 
m'tin their falſe teſtimonies, in the one whereof they pre- 


the privar party. in thedepoſition it ſelf. 
Reprobator is by Lawye:s defined to be, an ation, whereby 
the Judge reſcindsa former Sentence, becauſe of the falſenefſe 
L of 
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of the depoſition , or becauſe of the corruption of the Wit- 
neſſes, And the depoſition of every Witneſs hath in it two 
parts, vis, Tnitialia teſtimeniorum, & diita teſtium : Tnitialia 
CI are, the previous circumſtances premiſed by 
the Practique to the depofitions', whereof the chief are, 
Whether the party be married £ of what age they are ?. where 
they dwell ? &s, which would be very impertinent inter- 
rogators, if the Law did not intend to make uſe of theſe, 2s 
marks, whereby to try the faith and truſt of the deponers, 
There are likewiſe other interrogators , which, though they 
beuſed as 1nitialia, yet certainly are eſſextialia, and grounds 
of Reprobator i though the Witneſſes do not at all depone 
upon them ; ſuchas, Whether the party hath ſuggeſted to 
them what they ſhould anſwer 2 or hath corrupted them? yer, 
the parties uſe ordinarily to depone, if they get good deed , or 
were inſtructed, The dia teftiumare the body or matter of 
the depoſitions, which relate principally to the thing contra- 
verted ; and albeit ſome Lawyers diſpute , whether the de- 
poſitions of the Witneſſes can be reprobate quoad ditta 
zeſtium? becauſe the Witneſſes are there conteftes, and when 
two of them agree in one , to reprobat theſe were in effe&t ro 
overturn a formall probation; yet in 2xzt:alibrs they are not 
conteſtes , but every one depones ſingly upon whar concerns 
himſelf, and is likewayes concern'd himſelt in what he there 
depones ; ſo that in theſe, both ſingularity and intereſt dero- 
eat very much from the truth of what is depon'd; and in this 
caſe, I intend not to quartel the did#a teſfinm, but the 7nitialis 
8 Wink: teſtimoniorum, | 
OR Theſe grounds being laid down, my anſwer to the fi:ſt 
WH TT difficulty 1s, that the firſt defence, wherein ir is contended, 
that the Witneſſes having been interrogat , whether they 
were brybed or inſtructed 2 and having denyed the ſam? upon 
Oath, their depoſitions cannot be now reprobated , upon the 
heads of ſuggeſtion or corruption , is moſt irrelevant, tor theſe 
; | reaſons ; 
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( 83) 
reaſons; T, The party againſt whom the Witneſſes are led, 
hath no time allow'd him to enquire what the Wirneſles are, 
who are to be led , and though he have relevant objections, 
v 2, it he be inform'd,, that they are inſtructed or corrupted, 
he muſt inſtantly verifie theſe objections , els they are not re- 
ceivable; ſo that to deny him the liberty of cauſing the 
Judge purge the Witneſſes , by their Oath , of any ſaſpicion, 
were in effect to take trom the party his greateſt ſecurity ; and 
ſure, no perſon would deſire that purgation, it he thought 
that he would be thereby cut off from rhe benefit of Reprobator, 
2, It this were allow'd,it were eaſfte to cut off all Reprobators z 
tor the leader of che Witneſſes might ſtill cauſe purge them, 
and oftimes the Judge doth it , ex proprio moty z neither is it 
marked in the depoſition , whether the Witneſle 1s purg'd 
by the Judge at che deſire of the Purſuer or Defender , but 
ſingly, that he being interrogat, depon'd, &c, So that in this 
caſe the perſon , againſt whom the Witneſſes are led , ſhould 
be prejudg'd without any a& of his own, 3, Though a Wit- 
neſs have purg'd himlelt of partial counſel, yet it he depone 
falſly , he may be purſued by him, againſt whom he depon'd, 
for perjury; Ergo, it is much more competent to the perſon, 
to purſue Reprobator in that caſe; for Reprobator being but a 
civil Action, is far lefle dangerous, 4, Furamentum purga- 
tionts is not juramentum deciſruum, and is taken, as Lawyers 
ſiy, non ad finalem deciſionem , ſed ad majorem cantelam , and 
b-ing introduc'd tor the advantage of the party againſt whom 
the Witneſſe is led, it were moſt unjuſt that it ſhould be de- 
torted to his prejudice, 5, A Witneſſe who purges himſelf 
of partial connſel, is but naicus zeſtis , and depones upon his 
own innocence, and conſequently doth not prove; and 1t 
were moſt unjuſt, that he ſhould in that caſe be better bel:ev'd, 

then two tamous Witneſſes omni exceptione majores , ans who 

depone upon his prevyaricarion ; and it this priviledge were 

even to an Oath of purgation, it would tempt men to les / 
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debauch'd Witneſſes,and them,when they are led, to depone ar 
bitrarilyz knowing that they canby their own Oath,clear them- 
ſelves of any thing that might be objected againſt them,and thar 
the Oath which they give, cannot only ſecure the party for. 
whom they depone, but themſelves againſt -all hazard, And 
laſtly, Lawyers who have treated very largely of this ſubje, . 
have made no ſuch diſtinQion as this, but on: the contrair, 
by doubting only , whether did teſtium can be reprobat , be- 
cauſe the Witneſles there are copteftes, as ſaid is ; They clearly: 
infinuat, that in all caſes, where the Witneſſes are not con 
teſtes, their depoſitions may be reprobar, 

To the ſecond defence , wherein it is contended, .that the 
effect of a Reptobator is not to reduce civilly the Sentence, 
nam ſententia ſemel lata pro veritate habetur , but. that the 
only effe& of it would be, to puniſh. the parties corrupters, 
or the Witneſſes corrupted , by a criminal Sentence. To this 
it. is anſwered, that the alledgance is contrary to the grounds 
ofall Law, and to the opinion of all Lawyers, 1, A Repro-: 
bator is in their opinion, ſpecies reviſionts ; as is clear by Fariy,: 
Durandus, prattica Ferarien. and many. others, and Reviſio, 
in the dialect of Lawyers, is the ſame thing that Reduction is 
with us, 2,: Seing Witneſſes wrong both the .Common-. 
wealth by the example, and the privat party by the depoſition, . 
and fince it is very ju't, that every wrong ſhould have a ſuirable 
remedy , and ſeing the prejudice done by the example, is only 
remedied by thecriminal Action; it is necefſar, that the party 
Izsd ſhould be affiſted by a civil Reduction - and it ſeems yery 
unjuſt, that the Witneſſes ſhould be puniſh'd criminally ; and. 
that it ſhould be acknowledged , that the party was wronged . 
by the talſe witneſſes , and that yet the loſſe ſhould nor be. 
repair'd,* 3, Per 1, 33, ff. dere judicata ( which I may call 
the fundamental Law of Reprobatots ).It is clear , that both a . 
civil and a criminal .remedy are granted: the one, in theſe 
words, rem ſevere vindica , and the other, in theſe words, 5» 
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iptegrum reſtitue, The IE, ſelf runs thus, Hadriarius 
aditus per libellum a Julio tarentino, & judicante eo, falſis 
teſtimoniis, conſpiratione adverſariorum , teſtibus pecunia cor- 
ruptis , religionem judicis circumventam eſſe , in inteerum 
cauſam reſtituendams; in hac verba reſcripſit, exemplum libelli 
4:ti mihi a Julio tarentino, mitti tibi juſſi, tu, i tibi proba= 
waris, conſpiratione adverſariorum , & teſtibus pacunta cor- 
ruptis, .oppreſſum [s, & rem ſevere vindica , & ſique a Fudice, 
tam malo exemplo circumſcriptojudicata ſunt in integrum reſtitue, 
W hich is likewiſe confirm'd, per /, ſi quis c. de adult, Et ita 
voluerunt Alexander , conſil, 148, & Lud, Bologn, conſil, 5, 
And by our Practique, Sentences have been reduc'd , and the 
Party repon'd , when the depoſitions whereupon the Sentence 
proceeded , were convell'd by a Reprobaror : clear inſtances 
whereof are to be ſeen, the 23, of Fane, 1633, and 22,0f 
Pecember,1635, And upon the'5, of March, 1624, in an ation 
of Reprobator rais'd againſt a Divorce , it was tound, that the 
offering to corrupt one of the Witneſſes, was ſufficient to re- 
duce the Decreet of Divorce: W hereas ,: here it is offered to 
be proven, that both the Witneſſes were corrupted, and if the 
depoſition could not be quatreled 1norder toa civil effe&, there 
needed no Reprobator at all; for the criminal ation of Perju- 
ry would reach the other effe,and the Lords of Seffion, betore 
whom Reprobators are intented , would not bear all Judges 
competent, 4, This opinion, both of the Civil and of our 
Law, is founded upon very juſt Princtples ; for the Sentence be« 
ing in that caſe founded upon the depoſitions , theſe being re-= 
moved, the other ſhould fall in conſequence, nam ſub lata cauſa, 
tollitur effefFus ; and therefore, Lawyers ſay,” that teſtes repro- 
bati pro non teſtibus' habeutur , Durand, 7bid, and ro allow a 
Decreet after Witnefſes were reprobat, were in <ffe&, to allow 
2 Decreet without ptobation,, 5, Whena Decreet is founded 
upon a Writ, if that Writ be found falſe | the Sentence is re- 
duced; as is clear by the whole Title, Cod, -8s falſis iſlramen- 


WEATIS, 


mentis, &c, and therefore, much more ſhould Decreets be re- 
duced, depending upon the depoſicions of Witneſſes which are 
reprobat, there being at leaſt eadem paritas rationis, 

As to the third difficulty propoſed, which is, that this would 
progredi in infinitum,and there ſhould be no end of Plea's, which 
objection is propon'd by Abbas, ad cap, propoſuiſti de probat : It 
is anſwered, that this Argument, if it prove any thing, will p:ove 
that no perjury ſhould be purſu'd, nor proven; becau'e, ir is 
urg'd in this caſe , it may be urg'd there l:kewiſe, that theſe 
Witneſſes who prove the perjury , may be proven perjur'd by 
others, and theſe by others; and by the fame argument alſo, we 
ſhould have noA files otError, becauſe, it a firſt Afſiſe may be tri'd 
for error, why not that Aﬀiſe by another, &c, But this diffi 
culty is eaſily ſav'd, for Reprobators ſhould not be ſuſtain'd in all 
caſes, and it is only remedium extraordinarium ex nobilli officio 
proveniens, and ſhou'd only be granted,when the reaſon of Re- 
probator.is tound moſt relevant, and is offered to be proven by 
W itneiles omni exceptione majores z and to deny it 1n that caſe, 
were great injuſtice, As tor inſtance, it I thould offer to prove, 
that albeit it were proven by two tellows, that I married Bertha 
in Par#s ſuch a day, whereas I offered me to prove, that the ſame 
day I pleaded betore your Lordſhips in this Houſe , and which 
were notour to all your number, were 1t not unjuſt to refuſe 
to reduce a ſentence , which were founded upon that firſt 
probation? 

It is moſt groundleſly alledged in the laſt place , that though 
corruption of Witneſſes were allowed to be reprobated , by an 
Action ofReprobator intented before a Deciſion in the principal 
Cauſe, yetno Reprobaror couid be puriu'd , aitera Decreit ob- 
ta:n'd in the principal Cauſe, for els no {ingular Succeſſor could 
be fecure , fince his Right mighe ſti]] be reduced or reprobated 
by Witneſſes , and ſo Sentences could be no {ufficient ſecurity 
to ſuch as were afſizned to them , as aiſo, poſt publicata teſtimoa 
nia & ſententiam , the loſſer of the Cauſe ſhould ſtill intenc 

| Reprobator, 
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Reprobator , knowing what the Witneſſes depon'd, at leaſt the 
corruption of the Witneſſes, ſhould nor be then probable any 
other way , then by the Oaths of the corrupter himſelf, To 
which it is anſwered , that Reprobators are in Law allow'd L 
aſwell poſt ſententiam , quam durante primo Pproceſſu , as is 
clear by Farinacius and others ; and there is no hazard of the 
publication of the Teſtimonies, becauſethe queſtion is not, whe- 
ther the Teſtimonies & di&a teſtinm can be reprobated * for 
that is not here contended , but whether the initialia can be 
reprobated , which 7zitialia uſe to be interrogat in preſence of 


Y the Partics,and fo there is no hazard of publication there:nor did 


ever any Lawyer alledge, that corruption was only probable by 
the corrupters oath, and this were moſt unreaſonable, as will ap+ 
pear from theſe Arguments, 1, Corruption is fad and falleth 
under ſenſe, and therefore is of its own nature probable by 
Witnefles, 2, Coituption could caſt or ſera Witnels ,befo:e 
he were examined , and co Caf would be probable by Wit- 
nefſes, why not then after he has depon'd £ for by our Law, 
as by the Civil, roviter provenientia ad notitiam & emergen= 
tia, are receivable and probable , eedex? modo &* ordine , as they 


.ouZht to have been, if they had been ſooner known, and ſe- 


ing all objz&ions againſt Witneſſes ; are only receivable with 
us, if they be preſently proven, it weie unjuſt not to admir 
emergent Objections or Proots, 3, This weite to make Wite 
neſſes moſt licentious and arbirrary , for the Parties may give, 
and the Witneſſes take bribes, [ub ſpe ?mpunitats, if they knew 
that they could not be tound out , but by their own confeſſion, 
and in effed this were to allow perjury , and to invite men to it, 
4 It is moſt preſumable,that theſe who have btib'd,will perjure, 
and ſo their oaths cannot be believ'd; and therefore, the Law 


7 muſt either declare, that corruption is no ground of Reprobator, 


els that it is probable by other Witneſies , and media proband;, 
then the oaths of the bribeis , or bribed. Tt was never denied, 
but that a Decrcet obtain'd by colluſton of Adyocats or ©le:ks. 
om. ns 8 mizhr 
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might be reduc'd , upon full probation of the colluſion by the 
oaths of thoſe Advocats or Clerks , elſe any of theſe by com- 
pearing,or omitting a Defence , might bind one hundred thou- 
{and pounds upon any of the Lieges: and fince it is conteſt, 
that the Civil Law and the Doctors do in this caſe allow pro- 
bation by vritneſſes, I ſee not why our Law ſhould nor admit it, 
They were as zealous for the Authority of Sentences,as we are, 
and Perjury is more frequent now then of old z and though our 
Law doth not allow probation by Witneſles, in caſes above one 
hundred pounds, yet that Law was only made to regulate the 
original probation of Debts in the firſt inſtance, bur not the re- 
probating Sentences. And it were againſt reaſon and juſtice, 
that a Decreet that was obtained upon the depoſitions of Wit- 
neſſes, ſhould not likewiſe be quarrelable upon the depoſitions 
of other Witneſſes proving corruption, theſe reprobating Wit- 
neſſes being above exception, and ſuch perſons.as the Judges 
may think fit to admit , whole choice will in this caſe, cur off 
the hazard of a proceſſus in infinitum: Seing it is not probable, 
that Judges will allow any ſuch perſons , as may endanger the | 
intereſt of him againſt whom they are led, this power can be no | 
where more ſecurely depoſitat, then in this Illuſtrious Senar, | 
whoſe frailty is much leſs to be jealous'd, then is that of Wit= Þ 
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Wh: neſſes; and though the conſtitution of a Debt cannot be proved Þ 

) by Witneſſes, where there is no other probation, yet it follows | 
FR | | not, that a Decreet founded upon a matter of fact, and upon the | } 
$2.06 17 al depoſitions of Witneſſes, may not be taken away or reprobated Þ* 


by other Witneſſes : for , though where Debt is lawtully con- 
ſtiture, it cannot be taken away by Witneſſes, yer the cate here |: 
contraverted is, whether the Debt was lawtully conſtiture? and |? 
the alledgeances are corruption, alzb; and other matters of fadt 
and though a Decreet has interveen'd, yet that doth not to alter 
| the natureot the thing, as to make it leave to be a matter of 

a, fa, and the defences emergent, ſince the Decreet and matteis 
F A of Fatare ſt!1] probable by Witneſles, 


It 
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Tr is unjuſt, that what was firſt purchaſed by Witneſſes, ſhould 
not be tryed by the depoſitions of Witneſſes , . Eum dehet [ea 
qui incommodum, quem | RPE commodum ; i& nihil eſt tam na- 
turale,quam unumqnodque eodem modo reſolvi, quo colligatum eſt, 
And as when I purſue upon a falſe Bond , the ta!ſhood of thar 
Bond is to be tryed by Witnefles, our Law doth not force the 
Detender to refer the truth of the Debt , or of the matters of 
Fac, to the oath of the Purſuer : Even (0, when a man is pur- 
ſued upon a Decreet , which is obtain d upon falſe grounds or 
corruption, why ſhould our Law force me to teter the truth to 
the Purſue:s Oath ? | | R 

Sure, if ever Reprobator was granted , it ought to be in this 
caſe ; wherein my Client offers to prove, that this Lady (whole 
Sex I am loth to wrong in her perſon) did bribe theſe Wit- 
neſſes, and inſtruted them werbatim what they ſhould de- 
pone ; this is offered to be proven, not only by their own con- 
{cſſion, but by the depoſition of many, who are more nume- 
rous, and moie famous, though their own confeſſion proves 
them to be vaccillant, and faithleſs Raſcalls, and who though 
they ſhould not be believ'd in any caſe, yer ought to be be- 
lieved as well in this retraction, as in their firſt depofition, 
and who can enervat , though they cannot aſtru&, their own 
teſtimonies z and this probation ought to be received, againſt 
the depoſition of two Villains , who ſtand condemned by 
common fame, which is ſufficient to hinder them from being 
W .tneſſes omni exceptione majores.,, and are condemned by the 
Ki:k-ſeſhon for keeping Baudy-houſes , wherein they have 
ſhak*'d off that fear of God , which is the ground of the Faith 
weg2iveto Witneſſes, and have learned by pimping perſons, 
ro pimp Plea's, Tam here in detence of a Marriage , que eft cauſa 
maxime favorabilis, and the diſſolution whereot requires a 
probation per teſtes omni exceptione majores z andit is very pro- 
bable, that a woman who is ſo impatient in thoſe holy m_— 
M an 
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and ſo malitious againſt her 'own Husband , as to aſperſe him 
with eyery thing that may leſſen. his reputation with your 
Lordſhips, would not ſpare to have dealt fo with the Wir. 
neſſes , as might beſt effeuar ker defigns, knowing that it ſhe 
prevail'd not , ſhe behoved to retain to the ſociety of a HuſC- 
band, whom ſhe had ſo highly diſoblieged',. ro miſſe the en- 
joyment of thar Jointure , which ſhe fo ardencly expected; 
and to be juſtly branded, tor having ſo malitiouſly and cauſeleſly 
detam'd ſoſacred a Relation, w 


The Lords (uſtain'd the reaſons of Reprobator to be proven by 
Witneſſes, omni exceptione majores, | 
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For the Lord Balmerinoch , againſt the Lady 
Conpar , Feb. 1670, x 


—— 


SEVENTH PLEADING, 


How far a Diſpoſition , made by a mail , in favours of his Lady, 
of his whole Eſtate,is reduceable,as done inleRo zgritudinis, 


MI Clients ( My Lord Chancellor ) this day, are not 
the Lord Balmerinoch only, but all ſuch as either 
may be Keirs, or Husbands; And by how muck 
greater there Eſtates are, by ſo much the more they are con- 
cern'd in this diſcourſe : wherein I deſign to aſſiſt them when 
they are upon death-bed , which is an occafion, at which nor 
only their wit and memory leave chem, but wherein they are 
ot deferted by all other Friends, beſides theſe who defizn 
£o prey upon them, And Iam ſo zealous in this ſervice, that 
I cannot dettin my felt any longer, from opening to you the | 
matter of ta& in this Cauſe, which may be ſaved by its very 
merits, 1t ever any was, 

The cate (wy Lord ) ſtands thus, The late Lord Cxpar 
had, by h's Fathers kindnefſe, and our of the Eſiare of the 
Family, a confiderable Fortune beſtowed upon him , :ns vwhar 
add:tion it {12s receiv'd fince, is rather the product of to con- 
1:ecahlea ftock, then of that Lords induſtry : ſo that he h2y- 
ing died without Heirs, this Eſtate ſhould havereturn'.i to che 

M 2 Family, 
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Family, not only by a legall ſucceſſion , but by the tules of 
oratitude, Yet having in a ſecond Marriage , at the Age of 
threeſcore and ten, martieda Lady, by whom he got no great 
Fortune, ſhe induc'd him to diſpone his whole Eſtate, Honours 
and Title in her favours, and in favours of the Children to 
be procreat berwixt her and any other Husband ( the firſt bribe 
was ever given by a dying Husbend, to invite a Wite to a 
ſecond Marriage, and though a Brother may raife up ſeed, 
yet we never hear, thata Woman rais'd up ſeed to her Huſ- 
band ) of which Diſpoſition, there is a Reduction rais'd by 
the Lord Balmerinech , who is Nephew to the Defun&, and 
ſhould have been his Heir, wherein he quarrels chis Diſpoſition, 
as made upon Death-bed by the Lord Conpar, after contrac- 
ing of that ſickneſs, whereof he died , and as done in pre- 


judice cf him as appearand Heir, 


My Lord . I know, that Legis eft jubere , non ſradere, 
and that omninm que fecerunt %4jores noſtri,non eff reddenda ra- 
tios yer, this Law, or rather ancient cuſtom, whereby perſons 
upon death-bed can do nothing in prejudice of their Heirs , can 
juſtifie it (elf equally well, by Reaſon and Authority, 

T he reaſons inductive ot this excellent Law, are fiiſt, That 
after men are fick,their judgements grow frail with their bodies; 
and the ſoul of man wants not only then, . the pure miniſtry of 
well-diſpoſed Organs, but is |1:kewiſe diſordered by the infetion 
of the languiſhing body ; wherefore the Law obſerves, /:b. 2, 
Reg, Maj.cap, 18, verſ, 9, Quod i quis in infirmitate poſitus, 
quaſi ad mortem , terram ſuam deſtribuere ceperit , quod in ſani= 
zate facere noluit , praſumitur hoc feciſſe ex fervore animi poa 
tins , quam ex mentis deliberatione, Which preſumption 
ſeems to be very well founded ; for it is not imaginable , thar 
any man who is reaſonable , would pull down his own houfe + 
and Natureand Reaſon bcing the ſame thing vatied under diffe- 
rent expreſſions, he who overturns the one , cannot be ſound 
in. the other, The ſecond reaſon is , .becauſe men. ordina- 
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93 
rily upon Death-bed , being furpris'd with the approach of 
death, and terrified with the proſpe& of what follows it , do 
ſo little value the affairs of this world , which they begin now 
to find ſo little able to repay their criminal pains and love, 
that to evite the importunity of ſuch aſſiſtants, as are like 
Vulcnres , buſie about the Carrion upon {uch occaſions, they 
are content to ranſome time and quiet, with the careleſſe loſſe of 
their Eſtate; and who would not buy time then at a dear rate * 
So that this Law is the great tence of our ſick-bed , as well as 
of our infirm jadements, The third reaſon is, the great re- 
ſpect our. Law bars to ancient and Noble Families z who are 
the corner-ſtones of the Kingdom, to whoſe valour , our Law 
has oft ow'd its protection, and ſo could not retuſe its to 
them, And ſure, if either the importunity of Mothers , for 
their younger Children , or of Wives for themſelves, could be 
ſucceſstul,the Heirs would ſucceed to a heavy and empty Title : 
and upon this conſtieration, the Parliament did late!y refuſe to 
allow Parents the power of providing their younger Children 
to ſmall Portions, epon Death-bed, I know allo, that ſome 
adde , as an original reaſon for this Law , the avarice of Monks, 
and Church-men, who perſwaded men to Wodlet for them- 
ſelves rooms in Heaven, with great Donatives to pious uſes , 
to reſtrain which exceſſe, Yenice and other Kingdoms have taxt 
the value of what can be ſo beſtow'd, And albeit the reſtrikion 
impoſed by this Law , may ſeem deſtructive of Domininm, 
which is 7s diſpazerdi, and that by the Law of the 12, Table, 
Ut rei ſue quiſque legaſſit ita jus eſtos So that this ſeems to 
want all foundarion either in common, feudal, or the Laws of 
other Nations, Yet, it we examine, we will find Domininm 
is in very many moe caſes then this ,. and in more favour- 
able , reſtri&ted by- all Laws z and that querela inofficioſi 
Teftamenti , is {ſounded upon the ſame reaſon with this Law ; 
and that by the Laws of Sparn and Flanders , (ſo great is the 
txyour of Noble Families) Nobiemen cannot at ary _ 
diſ- 


diſpone their Eſtates , but muſt tranſmit to their Poſterity, 
what. ever Lands they got from their . Predeceſlors, Bur 
though no Nation joyned with us in this Law, this ſhould 
rather induce us to maintain ir, as being truly a Scots Laws and 
we muſt be ſo charitable to our Predeceſlors, as to believe, thar 
they would not without very cogent motives, have reſtricted 
their own power ot diſponing , and have receded from the 
cuſtom of all other Nations; and we ſhould be as carefull of 
our fundamental Lawes, as the Spainiards ate of their privat 
Eſtites, .And ot all perſons, againſt whoſe importunity the 
Law ſhould guard us , ſure our Wives ate the chiet ,. for 
they have the neareſt , and frequenteſt acceſſes , the moſt pre- 
vailing charms and arguments, and of all creatures women are 
moſt importunat, and are moſt dangerous when difoblieged ; 
wheretore the Law hath wiſely forbidden all Donations betwixc 
man and wife, fearing in this, mutual love and hatred, though 
in modeſty, it hath only expreſt the firſt, And ſure if this 
Donation ſhould ſubſiſt , every woman would think her ſelf 
affronted, as well as impoveriſhed, it ſhe could not elicit a Diſ- 
poſition from her Husband , ot ſome part of his Eſtate, And 
to what condition ſhould a poor man be reduc'd, and with what 
inconveniences urg'd, when he behoved either to difobliege 
his Wife , or wine his Heir , and to load: his Fame or his 
Eſtate, So that the Lord Coxpar hath in this, prejuag'd Huſ- 
bands and Heirs, and hath violated & jus Pareatale, & Mas 
ritale, | 

Tr is alleged for the Lady , that the reaſon is not relevantly 
lidelled,feing we do not con.{eſcend upon a form'd diſeaſe, under 
wiich the Lord Conpar l2bou'ed the time of the Diſpolicion, 
and of which diſeaſe he thereafter died : Nor is tenderneſs and 
inft mity ſufficient of it ſelf, to m1ntain this reaſon of Redugti- 
on, elpccially in old men, whole age is a continual infirmity, and 
yer 1s notby Lawyers called aſicknets , {icknels being a preter- 
natural whereas age isa natural infiymicy, Andchis Law being 
mainly 
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mainly founded upon the preſumption, that theſe who are upon" 
death- bed, have their Judgments and Memories ſo clouded, and 
diſordered by the ticknets which prefſeth them , that they are 
either altogether difablea trom doing affairs,orat leaſt from doing 
them judicionſly,and according to the rules of reaſon: therefore 
ſuch a diſeaſe ſhould be condetcended on, as influences the judg- 
ment, and incapacitats the Diſponer to underftand his own affairs, 
[7 Whereas it were abſurd that old men who keep the houſe, 
2 ſhould be generally interdied , meerly becauſe they come not 
} abroad, and are ſomewhat tender, albeit they be otherwiſe 
7 very ripe and mature in their judgment, as ordinarly old men are, 
[7 Nature having beſtowed Prudence upon them, in exchange ot 
[7 that bodily vigour , which remains with thoſe who are young : 
| and it weie unreaſonable, that if any Peiſon were a little tender, 
and had not occaſion thereafter to.come abroad,that 2 Diſpoſiti- 
on made by him ſhould ex eo capzre be reduced ,. albeit it cannot 
be qualified that he died of that diſeaſe, Wherefore our Law 
having reſtricted the power of Heretors ſo far, that as they can- 
not diſpone their Eſtate upon Death bed, in prejudice of their 
Heirs, it hath moſt juſtly appointed, that the diſeaſe wherewith 
they are inteted ſhould be condeſcended upon ; to the end ir 
may be known, whether it could influence the judgment or nor, 
or whether or not the Diſponer died of that diſeaſe : and in 91] 
 * thedecifions which concern caſes of this nature, it is remarkable, 
| that the diſeaſe is ſtill condefſcended npon, Likeas. by the 18, 
| cap, lib, 2. Reg, Maj, The reaſon whereupon this Law is: 
| founded, is ſaid to be, quia tnnc poſſet 17 modico contingenti ejus 
hereditatem deſtribuere,ſi hoc permitteretur,ei qui fervore Paſſions 
7nſtantss, et memoriam, & rationem amitlit, | 
= To which it is reply'd , that it is libel'd in the reaſon of Re- 
Mm duction, that theLord CoyparDiſponer had contracted a ficknels, 
| | before he had granted the Diſpoſition , which isall is neceſlar , 
' Andit were moſt abſurd,rto th.1k that the Purſuer ſhould be ne- 
: c<{hrart to condeicend upon a particular diſeaſe, and defign it by. 
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2 Name : For this were to make two Phyſitians abſolutely nes. 
ceſſar inall diſeaſes, ſince none are preſumed to know the Names 
and Natures of diſeaſes but they ; and there is ſometimes ſuch a 

complication of diſeaſes, and new diſeaſes do ſo often creep in 

amongſt mankind, that hardly evena Phyficiancan deſign them 

exactly by a particular Name, And it is very obſervable, that 

when the Name ot a diſeaſe is conde(cended upon in any Deci- 

ſions, it is not by the Purſuer, but by the Detender, who conde- 
ſcends upon the iame, for clearing either that the diſeaſe was not 
Mortal , orthat it did not effect the Brains, But yet when we 
conſider theſe deciſions, we will find , that if the Perſon had 
been proven to have been once ſick, the Diſpoſirion is ſtill re- 
duced , though the diſeaſe be not proven to be ſuch as could af< 
fet the Brain, Thus a Diſpoſition was reduced, albeit it was 
offered to be proven, that the Diſponer was mentis compos, 
February , 1622, Robertſon againſt Fleeming; and thar he 
did his affairs, and ſat at Tableas at other times : nor is it re- 
qQuifit the diſeaſe be 99rbus ſonticus, pen, Fuly , 1635, and 
7.\Fuly,1629, Thealledgeance of judicij minime waccillantis 
was alſo repell'd , and a proviſion was not ſuſtain'd made to a 
Child, though the Father had only a Palfie in his fide, and liv'd 


28, Months, Fuly, 1627, And this is moſt reaſonable, bee |; 
cauſe the ſoundnels of the Judgment being that which is nor 


{ubje&ed to the Senſes of Witneſles, they cannot properly coge 


noſce thereupon, and they would in that caſe be rather Judges, | ? 


then Witneſſes, For it it were otherwiſe, Servants who are 


the only ord:nar Witneſſes that are preſent, would have it lefe |: 


arbitrary to them, to make the Diſpoſition valid or not, as they 
thought fir,and they m:ght depone very boldly, becauſe without 


hazard, ſince in ſfuch guefſings as thele , they might afſume to 


themſelves a very great liberty ; and thus though the Law 
thought it fit, not to put it in the power of the Heretor, ro pre- 
judge his Heir upon Death-bed, by Diſpoſitions, your Lord- 
thips ſhould by your deciſign, pur it in the power of Servants to 
prejudice 
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prejudge them, by their depoſitions, And if it were neceſſar to 


' p:ove, thar their Judgment was diſordered by the ſickneſs, then 


this Law had been abſolutely unneceſſar,for whateverDiſpoſition 
is madeby any perſon, whatever condition he be in as to health, 
yet it he be not ſane mentrs, it is ſtill reduceable, and as 
unſoundne(s of judgement without ſickneſſe in that caſe, 
were ſufficient , fo the Law hath made ficknefſe withour 
unſoundneſs of judgment , to be ſufficient in this, For, to 
the end there might be nothing arbitrary in this caſe , where 
the greateſt of the Subjects (ſuch as ate the Nobility) are 
conceined in their greateſt intereſt, which is the diſpoſition of 
their old Heretage ; The Law hath appointed, that if_ the per- 
ſon be once ſick who diſpon'd , the proving * that ſickneſle 
without any thing els, ſhall be ſufficient tor reducing that deed, 
EXcept it can be proven , that the perſon who granted the 
Diſpoſition went thereatter to Kirk and Mercat z to which 
none go, till they be intirely recovered , and fit for bulineſle, 
theſe being places, wherein ſound men are ſtill preſumed to be 
ſerious , becauſe theſe places are not fit for recreation, and ſo 
not fit tor ſuch as are ſick , and which are as that falls under 
ſenſe; and ſo may be deponed upon by Witneſles , and are 
acts expoſed to the view of very many: and the Heir cannot 
be thereby prejudged , by either the want of Witneſles, or 
by being tyed to the depoſition of domeſtick , packed Wit- 
neſſes; tor ſuch only are uſuzlly admitted to v.ſir the Detunct 
( and ſo ate only the perſons who can be Witneiles ) by theſe, 
who had him ſo much in their power, as to elicite ſnch Diſ- 
ofit:ons from him, 

The Defender (my Lord) finding her ſelf irairned by this 
debate, joyns, to her former Defence, another , witch is, 
that 20ing to Kirk and Mercat are not ablolutely necelIÞÞr qui- 
i:ficat:ons of health; bur it is ſufficienc if the Defunt mike 
have gone to eirher of theſe, or did equivalent Ce \s, wherchy 
it might have been-knowa that he had recovered his !.ca!rk, 
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2 Name : For this were to make two Phyſitians abſolutely nes : 
ceſſar inall diſeaſes, ſince none are preſumed to know the Names 
and Natures of diſeaſes but they ; and there is ſometimes ſuch a 
complication of diſeaſes, and new diſeaſes do fo often creep in 
amongſt mankind, that hardly evena Phyſician can deſign them 
exactly by a particular Name, Andit is very obſervable, that 
when the Name ot a diſeaſe is condeſcended upon in any Deci- 
fions, it is not by the Purſuer, but by the Detender, who conde- 
ſcends upon the ſame, for clearing either that the diſeaſe was not 
Mortal , or that it did not effe& the Brains, But yet when we 
conſider theſe deciſions, we will find , that it the Perſon had 
been proven to have been once fick , the Diſpoſition is ſtill re- 
duced , though the diſeaſe be not proven to þe ſuch as could af 
fe the Brain, Thus a Diſpoſition was reduced, albeit it was 
offered to be proven, that the Diſponer was mentis compos, 
February , 1622, Robertſon againſt Fleeming; and thar he 
did his affairs, and fat at Table as at other times : nor is it re- 
quifit the diſeaſe be 9morbus ſonticis, pen, Fuly , 1635, and 
7 Fuly,1629, Thealledgeance of judicij minime waccillantis 
was alſo repell'd, and a proviſion was not ſuſtain'd made to a 
Child, though the Father had only a Palſie in his fide, and liv'd 
28, Months, Fuly, 1627, And this is moſt reaſonable, bee 
cauſe the ſoundneſs of the Judgment being that which is nor 
ſubjected to the Senſes of Witneſles, they cannot properly coge 
noſce thereupon, and they would in thar caſe be rather Judges, 
then Witneſſes, For if it were otherwiſe, Servants who are 
the only ord:nar Witneſſes that are preſent, would have it lefe 
arbitrary to them, to make the Diſpoſition valid or nor, as they 
thought fir, and they m:ght depone very boldly, becauſe without 
hazard, fince in ſuch guefſings as theſe, they might aſſume ro 
themſelves a very great liberty z and thus though the Law 
Wt iN thought it fir, not to put it in the power of the Heretor, to pre- 
Wis judge his Heir upon Death-bed, by Diſpoſicions, your Lord- 
| ON ſhips ſhould by your deciſion, put it in the power of Servants to 
prejudice 
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prejudgethem, by their depoſitions, , And if it were neceſſarto. 


- prove, that their Judgment was diſordered by the ſickneſs, then 


this Law ha: been abſolutely unneceſſar, for whateverDiſpoſition 
is made by any perſon, whatever condition he be in as to health, 
yet it he be not ſane ments, it is ſtill reduceable, and as 


- unſoundneſs of judgement without fſickneſſe in that caſe, 


were ſufficient , ſo the Law hath made ficknefſe without 
unſoundneſs of judgment , to be ſufficient in this, For, to 
the end there might be nothing arbitrary in this caſe , where 
the greateſt of the Subjects (ſuch as ate the Nobility) are 
conceined in their greateſt intereſt, which is the diſpoſition of 
their old Heretage ; The Law hath appointed, that if the per- 
ſon be once ho diſpon'd, the proving that ſickneſſe 
without any thing els, ſhall be ſufficient tor reducing thar deed, 


except it can be proven , thar the-perſon who granted the 


Diſpoſition went thereafter to Kirk and Mercat ; to which 
none go, till they be intirely recovered , and fit for bufineſle, 
theſe being places, wherein ſound men are ſtill preſumed to be 
ſerious , becauſe theſe places are not fit for recreation, and fo 
not fit tor ſuch as are ſick , and which are as that falls under 
ſenſe; and ſo may be deponed upon by Witneſſes , and are 
acts expoſed to the view of very many: and the Heir cannot 
be thereby prejudged , by either the want of Witnefles, or 
by being tyed to the depoſition of domeſtick , packed Wit- 
neſſes ; tor ſuch only are uſu:lly admitred to v.fir the Detunct 
( and ſo ate only the perſons who can be Witneiles ) by theſe, 
who had him ſo much in their power, as to elicite ſach Dif- 
ofit:ons from him, 

The Defender (my Lord) Gnding her ſelf firairned by this 
debate, joyns, to her former Defence, another , which is, 
that 20ing to Kirk and Mercat are not ablolutely neceflar qua- 
lifications of health; bur it is ſufficiene if the Defun& mighe - 
havegone to eicher of theſe, or did equivalent de-Us, whereby 
it might have beer: knowa that he had recoyered his Heatrh, 
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for that is the ſcopeand deſign why the others are condeſcended 
upon ; and it were unreaſonable, that the going down a flair- 
within Burgh, and.the buying of an Appie at a Crame, ſhould: 
bea greater ſign of health , then the riding of a Journey : ſo- 


re 


that going to Kirk and <Mercat may be ſupplyed by equivalence 


aftsz; Andthe Lord Cexpar did equivalent acts; for evidencing. 
thar he was in health, at, andatter the granting ot the Diſ-- 
poſition , inſo far as heroſefrom , and did go to-'his Bed at his- 
ordinar times, did come to Table, entertain Strangers, wait: 
upon them without doors to: their Horſes, - {ell his Corns,, 
take in his Accounts, and writ long Letcers all with his. own. 
Hand ; in which Letters, he ſhew-.a former. deſign he had 
to make that Diſpoſition, Likeas:, former Letters.can be pro- 
duced long prior to his ſicknefſe , wherein he ſhew'd his. de-- 
ſign; whereas your Lordſhips have by former deciſions found, . 
that equipolent as. were. ſufficient, as. in. the caſe betwixc- 


Sym.and Grahame, in anno, 1647, Wherein:it.was found, that: - 


the writing of the Diſpoſition. of a.ſheet and a halt of Paper, all. 
with the Diſponers own hand ,..was ſufficient to ſuſtain the 
ſame, and to detend againſt the reaſon of Reduction upon- 
death-bed : and in February ,.1668, in the ation Parzillis 
againſt Pargillis, it was found , that the riding on. Horſe-back 
though the Diſponer was proven to be fick, and: that he was. 
ſupported upon. his Horſe , were ſufficient qualifications of 
health ; And if thegoing to Kirk and Mercat were ſtill requiſir,'. 
the Lieges could never be zz 7#to when a Diſpoſition is made 
to them, ſeing very many men, who are in perfe& health, 
do oft die ſuddenly , before they have occaſion to go to Kitk. 
and Mercat, and when the perſons to whom the Diſpoſitions 
are made , cannot ſuſpect there is any need of their going there. 
But though Kirk and Metrcat were requiſit, yet it can be 
proven that the Lord Conpar went to both; and albeit he was 
ſupported, yet that was only ina piece of the way, which was 
rough, andat which he uſed to be ſupported at other _ 
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when he was in health , and was therein ſupported now, not 
bectule of the ſickneſle, bur becauſe of the way, 

To which it is replyed, 1, That the Law and continual 
deciſions having fixt upon Kirk and Mercar, as zn4jcia Sanitatis, 
no Other as can be {uſtain'd as equivalent, for , where the 
-Law tequires ſolemnities, ſuch as theſeare, ſolennia non poſſnnt 
per equipolentia adimplere, thus earth and ſtone being re- 
quired as {ymbolls in Safines, three oyeſſes at Mercat- croces, ec, 
Ads equipolent to theſe would not be ſuſtain'd; and the Law 
having appointed that a Child ſhould be heard cry, ro the end 
Mattiage may not be diſſolved, though the-woman die within 
year and day , the Law ſuſtains not that the Child was a lively 
Child,or might have cryed ; for,ſaith that Law, It was fit thar 
ſome certain fagn ſhould be fix*d upon, to prevent the arbirrari- 
neſſe of Witnefles: And ſeeing it would not be ſuſtain'd to 
elide the reply of Kirk and Mercat,and the alledgeance of health 
founded thereupon , that the Defun&t was not in health, 
though he went not to Kirk and Metcat; ſo the reaſon of 
Reduction founded upon fickneſſe , becauſe he went to Kirk 
and Mercat , ought not to be elided, by alledging that the 
Defender was in health, though he went nor to Kirk or Mercart 
and it equivalent a&ts were ſuſtain'd, this Law might be eaſily 
eluded, and the effec of it would become altogether arbitrary, 
2. The a&s condeſcended on , are not equivalent ſignes of 
health ., to the going toKirk and Mercat; 1, Becauſe theſe 
acts of going to Kirk and Mercat, are fixt upon by a long tract 
of deciſions , and ſo are ſolennit jure recepta ; but theſe other 
as are not ſuch as have been found equivalent by any former 
deciſion - bur on the contrar, as of more acjuſted equipolency 
then thele, have been repelled, when propon'd to take off 
the reaſon of Death-bed, and thus in the foreſaid deciſion, 
February, 1, 1622, It was alledg'd that the Diſponer was 
able togo to Kirk and Mercat, and that he went about his 
- MN 3 affaiis 
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( 1009 ) | 
affaires within doors, and came to his own Table , as formerly, 
And though it was alledg'd upon- the penult, Fune, 1635, 
that the granter of that Diſpoſition then quarrel d , and which 
was made upon moſt deliberat grounds, was able to mannage his 
own affaires. as formerly.,. having only a palſie in one arp, 
which did not affe&.the judgement, And the 1, Fuly, 1637. 
It was alledg'd, that the Diſponer who had granted & Bond of 
proviſion to his-own Son, had no dileaſe which .could be 
impedimentim rebas agendis , and that. he lived 28, Months 
thereafter., and went about his affairs, yet all theſe conde- 
ſcenſions upon health were repelled ,. though the time of ſuryi- 
ving were much longer there then here, thecaſe of the granc- 
ing of the Diſpoſition much more favourable( and indeed, 
none can be lefſe then this Detenders caſe) and the perſons who 
did diſpone , of a much greater conſiſtency. both of health and 
ſpirit, then the Lord Couper, who was known to have need- 
ed little fickneſſe, and much leſle importunity and deſign, 
was uſed in this caſe, to make him do acts boti irregnlar , and 
unwatrrantable, 

As to the deciſion, Sy” againſt Grahame , It is anſwered, 
that it was proven there, that the Defunct went upon his own 
feet to the Apothecaries Shop, and to his Phyſitians Houſe, 
which implyes neceſlarily in Z4inbrre# , 4 going thorow the 


Mercat , whereby the Law is ſatisfied , and a. publick a& was Þ- 


done, which might be proven by unſuſpet Witneſſes, And 
as to Pargillis caſe, the Diſpoſition there, was made in favours 
of a Grand-child , with whoſe Mother the Grand-tather had 
promis'd the Eſtate at the contracting of the Marriage , he 
having been Party-contracter tor her, though that promiſe 
was not inſert -in the Contract, likeas, the Diſponer went 
to the ground of the Lands untupported, and g2ve the Saſine 


| himſelt: and albeit he rode to the Mercat , beciuſe he ys 


Goutiſh, which is the only diſeaſe that was proven, and 
| which : | 


DI (101) 
whichis in the opinion'of the Phyſicians, rather a Pain , then 
a Diſeaſe; yet he went to the Mercat unſupported-from' His 
Lodging. +45. 10 919%} 210 Ce 
' 3, All theſe 2s condeſcended- ion were done at- ſeveral 
times, and might have been very eafily- done'fingly-, by a 
perſon who was fick , and none of them are ſuch acts as require 
health both ot bocy and mind ; as doth the going to Kirk or 
Mercat , nor did they require the:coming abroad to/ open: air, 
which is the fevere tryal of health',- and-all theſe acts were 
tranlacted intra privates parietes , and lo ſubjet to ſuggetition, 
and collufton , the Witneſſes being ſuch as were under the 
power of che Defender, who did elicit the Diſpoſition, and the 
appearend Heir being abſent , and very remote, asis'ordinar in 
ſ\uch caſes: whereas the going to Kik and Mercat, are as 
wherein the appearand Heir may hear a conjundt probation, 
and wherein though the Witnefles to be led for the Detender, 
deſign to prevaricat, yet the fear of being control'd. by a mul- 
titude, vrould hinder them to advencure upon the deponing 
anuatruth, F | | | 
4; All thea&s condeſcended on ſeem to be done ex affectata 
dilizentia, & affeitata diligentia pro nezligentia habetur , nor 
c2n any acts be eſteemed equivalent, except they were ſuch, 
as clearly evidence, that it he had ceſign'd to have gone to 
Kuk and Metcat, heconld have done (the ſame, whereas in 
this caſe, when the DeiunQ celign'd to go: to Kirk or: Mercar 
unſuppoited, as Law requires , he could not petform the ſame, 
but behoved to be {upported as fſaidis, by which it cleatly 
appeares, he did not any acts that were <qu:polent, | 
To his actual going abioad to the Kirk or Mercat, I make no 
anſwer, ſince ou! Law requires kis going unſupported ,, whicl: 
cannot-be alledged in this caſe for as going to Kirk and Mercar, 
is an exception which: takes off the reaſon' ot Death-bed, fo 
the being ſupported elides the exception'of going to Kirk and 
Metrcat, 
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ib He (192) 
Metcat, And ſo unfavaurable:havetheirReduttions alwayes been 
in; our Law, that the Purſyer offering to prove ſupported, 
is preferred to the Defender, who offers to prove unſupportable, 
as was found,-27, Fly, 1 639,: albeit regnlariter the Defender 
is preferred to-prove his own defence; nor needs the Purſuer 
debate from what cauſe the ſupportation proceeded , for it 
cannotbe known to Witneſſes upon what accotint he was 
ſupported , and that might have proceeded from infirmity, 
as well as from the- ruggednefle of the way : and ſo this 
Law would in its execution and application-, return ſtill to be 
arbitrary, if Witneſſes or Judges might gueſs at the. occaſion 
of the ſupportation, But without debate , the Purſuer con. 
tends that this priviledge of eliding a Reduction ex capite letZi, 
being only competent'to the going to Kirk and Mercat un- 
ſupported; he who is ſupported, gains not the priviledge, 
becauſe he fulfills not all the qualities, and it is very well 
known , that the way is ordinary Calſay, and that the Houſe 
and Mercat are not diſtant three pair, and the Lord Conpar 
uſed ordinarily to walk there _—_ So that when he 
took ſupport, eſpecially at a time when he defizned fo much 
to 20 unſupported, it ſhewes convincingly , that his infir- 
mity , though not himſelf, remained ſtill diſobedient to 
all their defiznes, and though they could force him to diſ- 
pone, yet they could not force him to be ſound, and your 
Lordſhips :may eaſily judge , that theſe whawere ar ſo much 
pains to make this Diſpoſition ſubliſt, were not wanting to uſe 
all indeavours for carrying him over this laſt difficulty, ſo 
that this ſupport proceeded not from chance , but from ne- 
ceſlity, © 

bole then your Lordſhips have been ſo rigid obſervers of 
the Law, in prejudice of poor Children, and poor Relicts, 
who were unprovided, I hope you will noc proſticute it in 
tavours of a ſtranger who had tormerly. gotten all the _ 
| ate 
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Eſtate in Jointure : Reward not thus the importunity of 
Wives , and bryb. not ayaritious perſons to trouble ns at 2 
time, when we ſhall think all time coo ſhort, to be imployed 
in the ſervice of Him, whom we have ſo much, and ſo often 
offended; And take not from us in one decifion, the proteQi- 
on of the Law, when our judgments ate frail, the quier of 
\ FE our Souls when weatre fick, and chelove'of our Succefſors when 
| [Þ wearedead, 


= The Lords reduc'd the Diſpoſition, 
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EIGHTH PLEADING. 


Tow far reſtitution by way of Fuſtice , are prejudzed by Aifs 
of Indempnily, 


Might ſtand in the next degree of guilt , to, thoſe who for- 
feited the Earl of Bramford, it1 chought that his Merit, or 
your LordſhipsLoyalry needed, that I ſhould ur oe much the 

favour of his caſe: He was a perſon who carried the koncur of our 
Nation, as far and as high as could be expected , from the hap- 
pieſt Gubje& in much better times : for atter that his Merit, 

arm'd meerly by his own Valour , had raif'd him to be a General 
in Sweden, he was choſen General in Engiand, ina War, wherein 
all his N ation were ſuſpected, and did there,actions worthy of our 
Praiſe, and their Wonder, But whilſt he had refuſ'd to draw 
a Sword againſt his Country-men,even whilſt they were Rebels, 
they f forfeited him, for fighting in a Kingdom, over wh'ch they 
had no juri i(di&tion,and forteired him by His Majeſties Lawes,and 
at the how ſute of His Majeſties Advocar, when he was hazarding 
his life for His Majeſty, by His own command , and in His own 
preſence; and the very day atter he had gain'd that Batrel for 
Him, which if proſecuted according to that brave Genera's 

advice, 
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advice,might have ſecured to Him, that juſt power, which'thoſe 
Rebels were ſcruing out of His hands, The Earl of Forth being 
with His Majeſty , reſtord to his own, his Lady and Danghrer 
purſue ſuch as intrometted with his Eſtate., and inſiſt now 
againſt E, C, who for being General to the then Eſtates , got 
40000 pounds out of the Eſtate of the Earl of Forth, which was 
a part of that Sum, which was due to his Lordſhip upon an he- 
ritable ſecurity , by the Earl of Zyrol and his Cautionerts, In 
which Debate, it I uſe terms which may ſeem indiſcreet and 
zealous, I muſt be paroned , fince I ſhall uſe none bur what are 
forc'd upon me by that Ad of Parliament by which I plead, 
ſince E, C, is a perſon to whom I wiſh much ſucceſs in every 
thing, ſave this Debat , and to whom my reſpects are above 
jealouſte, 

It is alledged for E. C. that though ſuch as are reftor- 
ed againſt forteitures , by way of juſtice, may by vertue of 
their reſtitution, repeat all that is extant of their Eſtate, yer 
they cannot repeat what money belonged to themz for money 
being res fungibilis , and naturally ſubject ro conſumption, it 
paſſeth from hand to hand, without bearing any imzpreſſa, where 
by ſuch as intromet with it, may know how it came, and whoſe 
it was : Nor doth the aullity ofa Title in the firſt obtainer, in- 
fer repetition of money from ſuch as derivea right from them, 
as may be clear'd in many inſtances, for if money had been payed 
to one,- who obtain'd an unjuſt ſentene from the late Uſu:pers, 
yet they would not be liable in repetition , after that ſentence 
were revived and declared null, 

It one ſhould ſerve himſelf Heir unjuſtly, and as Heir affign 2 
Sum to one of his Debitors , though his ſervice were thereaf- 
ter reduc'd,as unjuſt, yet could not his Affignay be oblieged to re=- 
ſtore what he recovered by yertue of that Aſignation, It theEx- 
chequer thould preſently gitt anEſcheat, though theEſchear,and 
Horning whereupon it proceeded, were thereafter reduc'd, yer a 
ſum payed by vertue of that 2 ſanding, could not be 
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repeated, . and if this Principle were: not ſuſtain'd , all Com- 
metrce would be deſtroyed, and though EZ, C, his Title be 
now teduc'd, yet it was valid the time of his intromifſion, 
which is ſufficient to aſtruct his bona fides : and Lawyers, even 
in intromifſions with money, which was at fi: ſt robbed, confti- 
der only Vim illam que intervenit termpore numerationis; Where- 
as hete, though the Eſtites did moſt unwarrantably and rapi= 
nouſly torteir che Earl of Forth , yet his money being brought 
in. to the publick Treaſure, and contounded w:th their Cath, 
it ceas'd to be his, and became theirs; and therefore, E, C, 
being Creditor to them, as he might have taken any Pre- 
cept juſtly trom them, payable our of their Tieaſure, So 
mighe he have taken Precepts upon his Eſtate , which ceas'd to 
be his: Nor can the Earl of Forth be {aid to be a loſer by 
E, C, ſeing the Eſtates for the time would have brought it 
in, and converted it to their own ule, in which caſe, For:h would 
not have got repetition againſt the perions to whom it were 
payed, 

To thele grounds, it is (my Lords) replyed to: the Earl of 
Forth, that there is a difference ſtated in Law , betwixt reſticu= 
tions by way ot Grace, and reſtitutions by Way ot Juit.ce; :n re- 
ſticutions by way of Grace, the guilt remains though the pu- 
niſhment bc remicred, and the pertion torteited is reſtores, not to 
his Innocence, but to his Eſtate. and theretore he recovers only 
what is extant ot his Eſtate, Burt in reſt.tutions by -way of 

aftice . the Sentence toiteitin? is CECIar'd never to have been 2 
entence.and therefore, it can never bc ſ{uſtain'd as a Warrand to 
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C109 JF: o 
as if a man had been forfeited in a Juſtice-court for murder under. 
truſt , or a Landed-man for thetc ; againſt which ſentences 
thouzh the perſon torteited were reſtored, yet it might . ſeem 
had, that ſuch as intrometted by vertue of Warrands or Aſſig« 
n2tions trom the Eſtate, ſhould be forc'd to reſtore all they re- 
ceived ; but otheis may be forteited, as the Earl of Forth was, 
by veltue of Sencences, which were no ſooner pronounced, 
then thy became Treaſon, by an execrable inverſion, not in 
the Pannel , but in the Pronouncers, and were not only 
Treaton of their own nature , but behoved to be acknowledged 
treaſon15le by all ſuch as heard of them , and ſuch ſure was 
that Sentence pronounc'd againſt the Earl of Forth , which was 
againſt the fundamental Laws of this and all Nations , and 
which is declared by the A of Parliament reſtoring him , to 
have been, at the time it was pronounc'd,an Ad of Rebellion, 
and an itivafion upon his Majeſties Royal Prerogative, 

T his being the ſtate of this reſtitution, It is, my Lords,anſwer'd 
to the Detence, that it is defeAtive in the aplication of all 'its 
parts; For, that this money was not res fungibilrs, appeats, 
becauſe the Law diſtinguithes all Eſtates z- mobilia ( que ſunt 
funzibilia) immobilia, & nomina arbitorum, Nomina debitorum 
are Bonds due to the Credicor , which are of a middle nature, 
betwixt movables and immovables,and theſe fall certainly under 
reſtitution by way of Jultice, evVenaccording to the Detenders 


own Principles, for they bear the nzme and pra of him 


t) whom they belong, and ſo the Intrometter is warned to 
bear of them: and that this money crav'Q here to be repeated 
was ſuch , is very clear, for it was Cue upon 2n heretable Bond 
to the Earl of Forth , by tlie Earl of Errol and his Caurtioners, 
and came never in , nor was coniounded with the Publick 
Treaſure , for EZ. C, got a Precept npon ir , before th 
Pubiick obtain'd a Sentence for it, and got a Warrand for tha 
ſpecifick ſum owing by that Bond to the Earl of Forth, an 
got payment of it from the Earl of Forths Devitors , 
02 | 
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C108 ) 
Debitors to him : ſo far did juſt Heaven allow: this haſt ' to be 
its own puniſhment, 

As to the ſecond member of the Defence, -which is found- 
ed upon his bona fides, to intromet with the ſum for payment 
of a Debt due to him, ( he having been General at that time) 
from an Authority then in being; Itis reply'd , that Bona fides 
in the Intrometter , doth not extinguith and take away the 
Right of the true Proprietar , nam quod meum eff, fine fatto 
meo 4. me auferri nequit, And Lawyers determine, that to 
denude a man of his Property , there muſt be ſome {a> of his, 
either ſe obligando , or delinquends, neither of which can be 
alledged in this caſe; and it the Earl of Forth was never de- 
nuded, then Calendar could have no Right; tor , duo nor 
poſſunt eſſe domini in ſolidum- unius & ejuſdem rei , which 
mixim holds till zz ſpecibus & nominibus debitoram, for though 
ſometimes it may fa: in numerat money, the dominion whereot 
is, for the good of Commerce, fometimes tranſmitted by 
{imple numeration; yet it never fails z2 ſpecibns , ſeu corpori- 
bus : and that money due by Bond , 1s not of the nature of 
pecunia numerata, is clear from /, fi certus ff, de legat, 1, And 
if a Robber take away may Cloak, and give it to a Stranger, 
yet I would per ret vindicationem get it back, notwithſtanding 
of the Detenders boxa fides ; but here there was no box fides, 
ſeing EF, C, was oblicg'd to know, that the Earl of Forth 
was injuſtly forfeited , and that the Act of Parliament, againſt 
which there 1s no diſputing, has declat'd it to have been 
Treaſon ; and if Z, C, were purſued for oppoſing His 
Majeſty at that time , or for concurring to the forteiting of the 
Earl of Forth, he could not defend himſelf orherwayes, then by 
the Act of Indempnity: Freo.,in the caſe of reſtitution of Forth: 


Eſtate, which is excepted from the A& of Indempnity , Thar | 


Warrand proceedingupon forfeiture, cannot defend him , for 

how is it imaginable, that his bona fides, which could nor defend 

him againft the lofle of his own Eſtate, ſhall be able to _ 
| {en 
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fend him againſt che reſtoring of Forths,to which he had alinnte 
no Right © There is no box fides, but where it is founded upon 
a Title, Et bi nou ſubeſt Titulus , ibi noneſt admittendabons 
fides, Bur ſo it is, that Z, C, his Title, viz, The forfeiture of 
the Earl of Forth, is declar'd by Parliament, never to have been 
a T:tle: But EZ, C, who was a Member of that Parliament 
which torteited the Earl of Forth , and General of that Army 
which defended them , is in the ſame caſe, as if two Robbers 
had taken a Bond from a free Liege, and had given it to one of 
their own Society, who was at leaſt a ſpeator; in which it is 


moſt certain, that the free Liege ſo robbed, would recover pay» 


ment from him who intrometted, 

By this unwarrantable intromiſfſion with the Earl of Forths 
money, E, C, became his Debitor, and the ſupervenient 
AQ of Indempaity could no more detend EZ, C, againit this, 
then it could againſt his other Debts, Indempaities are de- 
fien'd to ſecure againſt the Princes Purſutes, who gave them, 
but not to 1uine Innocents, elſe were thele Indempnities, Acts 
ot Injuſtice,nor of Clemency, $S/ crimrinaliter ceptum judicium 
interventu indulzentie ſcriptum eſt, habes tamen roſamen inda= 
gationem, & potes de fide Scripture civiliter queri, 1,9, C. ad 
L. Cornel, de fall, Amneſties are but general Remiffions, and 
ſo cannot be ſtronger as toall crimes, then a patticular Remiſ- 
ſion is as to one: Bur ſo it is, that a particular Remiſhon can 
only diſpenſe with the Princes Intereſt ; nor doth it cur off the 
Pur{ut<s of privat perſons,as the forme: Law obſcrves very wells 
and the Emperor in another Lay tells us , Nec iz cujuſquam in- 
juriam beneficia tribuere moris noſtri eſt , 1, 4.C, de emancip. 
libero, 

From theſe grounds, your Lordſhips have an ezfie and juſt 
proſpect of the anſwers which may be made to the inſtances 
adduced; tor weare not in the caſe of ſuch as obtain Gitts from 
the p.eſent Exchequer , nor Rights (from Heirs once lawtully 
ſcery'd: for the jurifdition whereby theſe Rights are eſtabliſh'd, 
are 
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renot funditus taken' away , nor were the fingular Succeſſors 


oblieged to know the Sentences, whereupon their Rights were 


founded, to have been null, as F, C. was in this caſe; nor 


can this prejudge Commerce, except among ſuch 2s are oblieged 


to know the grounds of their Commerce to have bcen unwar- 
rantable,andRapines andV iolence ſunt extra Comme: cinm,which 
is ſo far trom being an abſurdity, that it is an advantage, for this 
may help.to ſtop all Commerce amongſt Rebels and Ulſurpers, 
and to looſe theſe cords by which they are tyed : and from this, 
I beg leave to repreſent to your Lordſhips, that by this deciſion 
you will do more to hinder Rebellion, and to encourage Loyal- 
ty, then Armies can do; for ſince no man will hazard hanging 
and damnation by Rebellion, without he be baited to it, by the 
certain expectation of a Prey; So, it Rebels find , that they 
can never be ſecure of any Prey ſo obtain'd, they will certainly 
neither be ſo eager to have ſuch as are Loyal forfeited, nor ſo de- 
firous to ſettle upon themſelves, Eſtates ſo rob'd, 

As to that principle, that whatever defect was in the Title 
here,yet there was none in che numeration of the money,and de- 
feds in the numeration are only objected againſt ſingular Succeſ- 
ſors ; Iris anſwered, that vis eſt vitinm reale,cs afficit rem ipſum 
licet tranſierit per mille manus, And this original ſin ines the 
whole iſſue, for the States could not tranſmir a bertte:Riznt then 
they had themſelves , nemo poteſt tribueri alteri plus juris, 
quam ipſe in ſe habet: -and Plin, lib,3.epiſt,9, iniorms us, that 
Cecilins Claſſicns having robb'd the Province which he come 
manded,and having payed his Creditors with the ſums extort- 
& pecunie quas credutoribus ſolverat,ſunt revicate, But though 
this might be alledged where there remains ſt.i] fome coluur- 
able Title in the Auchor, and where the (ingular ſucceflour was 
not oblieged ro know the defe&, yet in this caſe it can never 


| be pretended by E. C, whole Right is funditus taken away, 


and who was at the time the mony was aſſign'd, or was numetar 
ro 
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bo "(11 ) 
is now-the ground of this reſtitution, init 

I ſhall not trouble your Lordſhips, with anſwering 'thoſe 
objections, tounded upon the Earl of Forths ratifying and homo« 
logating his own forfeiture, by giving in a Petition, 1647, 
when he was content to accept back his Heretage, without theſe 
ſums; for it is known, that Petition was not ſi2n'd by: himſelf, 
nor did he ever appear betore thoſe Uiurpersz and what was 
done by his triends, cann>t bind him, -elpecially whilft thar- 
Uſu: pation continu'd , - under which he fiſt- ſuffered; nor to 
the Act, 1662, wherein ſome Tatrometters are declared 
free, tor that Act was only. conditional , and upon. proviſion: 
that His Majeſty ſhould pay the Earl of Forths  Succeſlors: 
15000 Pounds Sterling, out of the Fines, which condition was 
never purified, and I wiſhit had,for that was much better then 
what is here expected - theſe grounds are ſach , upon which 
none but (uchasate ready to drown would faſten :. But, my - 
Lords, it I needed to prepoſſefle you with what the Parliament 
defigned in this reſtirncion, I might eaſily clear, 'thar they 
dclign'd theſe Intrometters ſhould be lyable z for when Duke 
Hamilioun and the Earl of Errol wereabſolv'd as the immediat 


to him , oblieged to know thar defed in his Right, whicly 


| Debitors,it is very well known, that they were abſolv'd upon ex- 
| prefle Proviſion , that they-ſhould delivet co'tHe Earl of Forths 
| Succeſſors, ſuch Papersas might prove the int-omiſhon ot theſe 
| Defenders, which had been uancceſſar if the Intrometters had 
' not been liable , and the reaſon why theſe Debitors were 
| abſolved had been groundlefſe , it Introm<tters had not been 
' liable, But to whar purpoſe ſhould the Pa:ltament have 1e« 
 ftor'd Forth, it they had nor defiga'd the Intromettets ſhould 
* beliable s For the Parliamemt knew , that there was nothing 
| elſe , which could have been reach'd by this reſt:tution, 
| except thefe moneys now purſued tor, and ſo their Juſtice had 
: provelan It y and empty Farfara , bringing nothing with it 


but the occaſion of certain ſpending , upon an uncertain ex- 
| pectatiun * 
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peQation:to avoid all which debate,the Parliament have expreſ- 
ly ordain'd the firſtDebitors to produce theſePapers,for proving 
a29ainſt theſe Intrometters, who are hereby declared lyable 
which words are ſo expreſle, that they preclude all cavil, as well 
2s difficulty, 

This being the nature of our Purſute, and theſe the anſwers 
to any pretended difficulties, It is humbly recommeaded to 
your Lordſhips, to give a teſtimony of your hatred againſt thoſe 
violent courſes formerly practiſed , and to teach Poſterity what 
ſuch invaſions may expe&t, *I know well , that no man has 
deſery'd better of His Majeſty, then EZ, C, hath of lates 
and I hope, that when you hive decided againſt him , he 
will heartily acquieſce to your Sentence, as a furder proof of his 


dincere Loyalty , Nec tollitur peccatum , niſi reftituatur oblatum, 


I conteſſe, that he did not yield co thoſe impreſſions, till they 
had overcome the whole Nation, and that nothing bur the per- 
ſwaſion of his being then employed in the ſervice of his Con- 
{cience and Countrey , could have with-drawn him from the 
ſervice of his Prince : But this can plead no further , then that 
his Prince ſhould pardon theſe eſcapes , not that he ſhould re- 
ward them,eſpecially to the prejudice of His faithful Friends, 


The Lords ſuſtain d the Purſute, and repell'dthe Defences, 
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NINTH PLEADING, 


How far a perſon unjuſtly forfeited and reſtored, may repeat 
Annual-rents from the Intrometters, 


F I were not (my Lord Chaxcellor) very confident of the 
' Juſtice of my own Cauſe, and of your Lordſhips Learning, 
as well as Integrity ; I ſhould be ſomewhat jealous, that the 
learn'd diſcourſe you have heard, in favours of -my L, C, 
might leave ſome impreſſion, Bur, my Lord, I think irc im- 
poſſible that any, befide thoſe un juſt Judges who forfeited the 
Earl of Forth of his principal Sum, would again forfeit him of his 
Annual-rents;nor dolI imagine, that even thoſe would have done 
ic, if they had not been diſtemper'd by their own feaveriſh zeal, 
and that national fury:ſo that it yourLordſhips ſhould folow their 
example , you ſhould ſhare their guilt, bur want-cheir excuſe, 
Ic is (my Lord) now alledg'd, that EF, C. is not liable 
in payment of Annual-rent to the Farl- of Forths Succeſ- 
ſours, becauſe Money is of its own natnre yes fterilis, and in 
Law bears not naturally Annual-rent ; and therefore an Intro- 
mettor, though preds,. though male fidei poſſ-for , 1s not liable 
for Annual- rent, for no man is oblieved co improve another 
mans Money : and by the civil Law, (which was more teady to 
give Annual-rents then ours ) 7 corporibus ex quibus frud#ns 
P ati 


(m4) 
zaturaliter proveniebant malz fidei poſſeſſor , was liable i» frud7us 
produttos, but in corporibus que non producebant fruttus de ſua 
natura, nec predo, nec latrotenebatur in fruttus ; and though a 
perſon who impropriated publick Money was puniſhable, ratioxe 
repetundarum vel ex reſiduis, and ſo was there molt unfavorable, 
of all Tntrometters , yet he was not liable iz #ſuras ; nor by our 
Law are'Annual- rents ever due; fedex lege,vel ex patto,neither 
of which can bealledged in our.cafe; and. the Ac ot Indemp- 
nity hath made Intrometrers with publick-Money liable in repe- 


tition, and though their intromiſſion be moſt unwarrantable, yer 


are they not made liable by that Act in Annual-rents, Likeas, 
though theſe Moneys due to the Earl of Forth, did at firſt 
bear Annual-rent, yet they being once uplifted, became a ſam 
lying in:Caſh, which: Z.C, was not oblieg'd to re-imploy upon 
Annu1l-rents, and by theA&, 1662 whereby HisMajeſty was to 
repay the Earl of Forth,he was only.to be repayed of his principal 
ſum, bur not of his Annual-rent, 


To which, .( my Lord ) it is anſwered for the Earl of Forth, 


T hat ſince your Lordſhips have found E.C, hisT itle to have been 
unjuſt , we muſt debate now. againſt him 7a7quam, at leaſt, 


male fidei poſſeſſorem; for the At of Parliament has declared 


this forfeiture an invaſion upon His Majcfties Prerogative, 
and you have by your Sentence, tound it not to be ſhelter'd un- 
der the At of Indempaity, 


Let us therefore , in the firſt place , conſider that the Law: 
never deſign'd to tavour oppreiſors , nor ſuffer the innocent. 


to be-prejudged, it never deſign'd that men ſhould enrich them- 
ſelves by their guilt, and be rewarded for their violence, And 
fince the fear of puniſhment is ſcarcely able to reſtrain that 


wickedneſs, to which we are naturally prone ; it were abſurd 
to highren our vitiouſneſle by rewards z whereas, it mals fides 


poſſeſſores ſhou!d not be lyable to repay Annual: rents, they 
ſhou!d be enric}'d by their oppreſſion , and ſhould be baired 
to commit violence, and to maintain themſelves in it ; for chey 
| ſhould 
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ſhould be fſure'[ucrar; (at leaſt FAR rei, per vim & injuſte 
adempte, Ani theretore, my Lords,. though the Law makes 
a diſtinction Etiam in male fidei Poſſeſſore;, inter corpora, ex 
quibus fruttus naturaliter proveniunt , & corpora ſterilia 7 yet, 
they do not this upon defign to favour vitious or violent Intro- 
metters,bur in order to the ſeveral wayes of taxing the reftorati- 
on of the perſon injured;for, where theBodtes unjuſtly intromet- 
ed with bear fruits, they ordain the fruits to be reſtor'd,but where 
they bear nor naturally fruits, the Law doth not ordain the Ine 
trometters-to be free , but to be lyable i» damnnm & intereſſe, 
& in omnem cauſam ; this the Law defines to be all the advan- 
tage could have ariſen out of the thing intrometted with - this 
being an uncontraverted principle, I humbly conceive, E, C, 
ſhould be lyable to theſe Annual-rents acclaimed, and that upon 
thefe three confiderations, | 4 

Firſt , This Sum intrometred with by Z, C, was a ſum 
bearing Annnal-rent ; and therefore, Forth being reſtored 
by way of Juſtice, he ought to be pur in the ſame caſe he was 
in before the forfeiture: and if the money were now lying 
unuplifted , Forth would be preferred to E, C, quoad theſe 
Annual-rents, which clears, that they were never due to 
E, C. andif they were not his, he ought to reſtore them. 
T he forteiture is declared to be noWarrant,and ſo,though E.C, 
were in the ſame condition as a ſtranger is, who intrometts 
with another ſtrangers Money without a Warrant, yet ſure 
he would be lyable in Annual-rents, if he incrometted with 
a ſum bearing Annual-rent; much more then ought he to be 
lyable, who hath intrometred with a ſum , which was unjuſtly 
and predoinouſly intrometted with, For here, E, C, is in the 
ſame caſe, as ita man had broke my houſe, and had taken 
away my Bonds with blank Afſienations lying beſide me, and 
had uplifted for many years, the Annual-rents of theſe ſums ; 


\ orit a man had, upon a falſe token, caken up my moneys 


7 which bear Annual-rent ; in which caſes it is moſt undenyable. 


FI that 


— 
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that the vitious intrometter, would be lyable in re-payment of 
the Annual-rentsz, and to. invert .one of the Defenders own 
inſtances, it is not imaginable, if any ſhould uplitt a ſum be- 
longing toa perſon lately forfeited , and which did bear Annual- 
rent, that the Exchequer would not exat Annual-rent from the 
Intrometter, . I might hear urge likewayes , that a Minors 
money intrometted with , bears Annual-rent by the civil Law 
and outs, and it is moſt clear, that pinguins ſuccuritur reſtituts, 
per modum juſtitie quam minori , as Boſſins well obſerves, tir, 
de remed,, Juſt, num, 3, &, Faſon, ad l, Gallus ff, de liber, & 
poftlim, for, as they are equal, in that.neither did conſenc 
to the intromifſion, ſo he who is forteited for his Countrey, 
deſerveth more favour thena Minor doth; and many things are 
in Law allowed ob bopum Rei-pnblice, but we are not here in 
the caſe of corpus ſterile, for money bearing Annual-rent is nor 
corpus ex ſua natura ſterile, but habet fruffus ex ſe facillime 


provenientis'; nſura. eſt Toxes ſeu parins pecunie, and ſhould 


rather be reſtor'd then frudus prediales ought to be,for in theſe 


the Intrometter beſtow'd his induſtry, but here Annual-rent 
doth grow very eaſily : and that Annual-rent is due, even where 
it was at firſt ſeril;s,is clear from 5s, quid ft 1, item veninnt ff. de 
hered,petit.quid ſi poſt venditam hereditatem hic ipſe res venicnt, 
fruttuſque earum, ſedi forte tal:s fucrynt, que vel ſteriles erant, 
wel tempore periture & he diftracte ſunt vero pretio , tunc poteſ 
petitor eligere ut ſibi pretia & uſura praſientur, Upon which 
Law , the Doctors obſerve, that mals fidei poſſeſſor tenetar rem 
#pſam _—_ » ſs extet , wel prdinm & uſuras, ſi non extet : 
but much mote, where money bearing Annual-rent is !ntromet- 
ted with, for there the proper damrum & tntereſſe is Annuy- 
rent, and our Law calls Annual-rent the intereſt of money. So 
that though the money had been ſterzle , yer the viti:us Intt 0- 
metter would have been lyable zz damnum & intereſſe , and the 
damnage and intereſt of money is Annual-rent: nor is this mo- 
ney of the nature of chat money , waich the Law makes fe- 
rilts, 
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rilis, for here was an heretable Bond bring Annual-rent, »9- 
men debitoris, and which in our Law is not accounted inrer my- 
bilia, znd ſuch a Bond pro feudo habetur z nor can it be ever 
ſaid, that this heretable Security was lawtully looſed, no requi- 
fition having ever been made, | 
. Another ground I go upon is, That male fdei poſſeſior; tenetur 
non folum in frutus perceptos,ſed in percipiendos, 1, ſed & partus 
f, quod metus cauſa ; Where the Law determines, that when 
any thing is vi, vel mety taken, partus ancillarum & fetus peco- 
Tum , & frudtus reflitui , & omnem cauſam opportet; nec [olum 
eos qui percepti ſunt , verum fi plus ego percipere potui & per me- 
tum impeditus ſum hoc quoque preſtabit, And when Lawye:s 
confider fractus illos percipiendos qui ſunt reſtituendi a male fidei 
Poſſeſſore, which they call frudrs civiles, they define them 
with Bartolus, ad l. ex diverſo ff, de rei vindicat, to be wel 
quos petitor percepiſſet, ſi ei prſſidere licniſſet, vel quos poſſeſſor quo 
alins diligentior noz eft,percipere potniſſet, Accord ing to which 
Characters (worthy ot their wondertul Author) thele Annual- 
rents are to be reſtored upon both accounts; for they mighr 
have been uplifted by the Earl of Forth, if this forteiture and 
intromiffion had not interveen'd, and by Z, C, had hecon- 
tinued theſe Sums for atter-years , as in the beginning, in the 
Cautioners hands, or if he had re- imployed them in other hands 
upon the firſt termes; and if he, ſtudying either his own gain 
or convenience, has inverted the primitive uſe ot Forths money, 
ſhould either his gain or humour pre judge Forth ? Tucuria (ua 
in rebus alienis nocere non debet, And Copus Pariſieaſis doth 
excellently obſerve, that Sicut ill» qui culpa defit poſsidere pro 
paſſeſſore habetur , ita & lle qui fru#ns perciper: potuit pro perci- 
prente habetur , $i cu/pa na adcſut noz poſsidere , what can be 
more (olid , or plain, though #, C, had not employed them 
upon Land, whereof he has reaped the trutts conſt.:nrly, fince 
they were ſo imployed ? If a man be violently ejeted out of 
a M.1n which was grinding, a Coal-heugh , or Salt pan which 
WAS 
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was going, he would certainly be reſtored, not only to his Coal- 
heughs or Salt-pan , but to all that they might have yielded, 
much more then ought he to be reſtored to his Annuz]-renr, 
which was a more ſure product then theſe, And whereas it is 
pretended, that an Intrometter, though wanting a juſt Ticle, is 
not oblieged to improve the money ſo intrometted with by 
him , and ſo cannot be lyable to pay Annual-rents for it ; Tr is 
to this anſwered , that though he be not oblieged to improve 
them, yet he ſhould be lyable, it he altered che natural improve- 
ment of them : .this would not be allowable in bone fides poſ- 
ſeſſore, much leſſe ought it to.be indulged.in male fide: poſſeſſore 
and though the Intrometter im crimine repetundarums , be not 
lyable i» uſuras, yet he is lyable i» quadruplum , which much 
exceeds theſe, and would alfo be lyable iz «ſuras, if he intro- 
metted with publick money bearing Annual-rent , which is our 
cale, And whereas it is pretended , that Annual-rent is in our 
Law only due,e.x Lege,aut ex Pao, It isan{wered,that Annual- 
rent is here due, & ex Lege, & expato; ex Lege, becauſe in 
reſtitutions ex F«ftitia , the party ought to be reſtored i» inte- 
grum, cum omni cauſa, in which Annual-rent is included : & ex 
Pads, becaule C, hath given his Bond to ſecure the Debirors, 
as to all damnage or intereſt they could ſuſtain, 

The third Principle I fix upon is, That E, C, gave his 
Bond to relieve the Earl of X:»noul and Errols Cautioners , of 
all damnage and intereſt they could ſuſtain by paying theſe mo- 
neys to him ; and therefore, feing they are .now abſolved by 
the Parliament, upon exprels proviſion, that they ſhould make 
out the introm.Mon ot ſuch to whom they payed the money ; 
it tollows by an infall:ble interence, that they are lyable to the 
Ea:l of Forth for what damnage he ſuftain'd, and he by this 
Sentence, is ({urrogat in their vice; and F.C, having given th:s 
Bond, ſhou!d have alwayes lookt upon this money, #5 that which 
he was moe waye+ then one tyed to improve, and thould have 
known, that this Talent was not to have been laid up, 
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Twill not burden your Lordſhips, with (atisfying the clamours 
rais'd againſt the rigidity of this F urſuce, Tr is not craved,that 
the King would beſtow E, C, his Eſtate upon Forth , but thar 
Forth ſhould be reſtored to his own, Z, C, his Life and Fortune 
being at His Majeſties diſpoſal, as excepred from the A of In- 
dempnity : The Ranſom craved, is only to reſtore the Earl 
of Forths Eſtate, We deſire not E, C, ſhould be made poor 
by his crime , and it were unwarrantable to deſire that he ſhould 
be enriched by ir, eſpecially when his being enrich'd will nece(= 
farily ſtave them,who had never any requital for theirLoyalty, 
fave this At of Juſtice, Forths Lady and Family have been 
forced to borrow money at dear rates (as all ſtarving people do ) 
to ſupply their want of theſe Annual-rents, and if they be nor 
reſtor'd to theſe , they are ſtill-to be Beggars, for the Principal 
will not pay their Debts, and ſo they muſt wander the indis= 
gent inſtances of their Princes unkindneſſe, and Countries in- 
juſtice, whilſt their Oppreſſors do warmly poſleſle their Eſtates, 
as the reward of their oppoſition to His Majeſty, 


Not decided in jute, 


For Bartholomew Parkman , againſt Cap- 
tain Allan, 


TENTH PLEADING, 


Whether Ships taken after they have carryed Contraband-goods, 
can be declared Prize, 


Y Client, is, I confeſſle, (my Lords) taken as an 
enemy to His Majeſty in this War, but it is by a 
Privateer, , who makes all rich Ships ſo; his Ship 

is adjudg'd Prize, bur it is by the ſentence of a Judge, who 
having the tenth of all Ships as his ſhare, was too much in- 
tereſted to releaſe her when ſhe was taken : but our Law being 
jealous of that Court upon that account , has allow'd a remedy 
by your juſtice, againſt what injuſtice they could commit , and 
when we are concern d with ſtrangers, and to Jet Forreigners 
know what Juſtice our Count: y diipenſes, it was fit that they 
ſhould have entiuſted the decifion ro your 1!luſtr:ous Bench, 
whoſeSentences may convince, it not ſatisfie, even (uch as ate 
looſes by them, 

T he Sentence adjudging that Ship Prize , is by the Admiral. 
founded upon theſe two grounds, fiſt, that His Maj tv 
has, by H:s Declaration ordain'd , ther all Ships which we:s 
ſail'd by his M2jeſties enemies the Hollandets, ſhou'd be ſeiz's 
upon as P:1izes, and this Ship was fail d by Hollange:s, ar ans 
th:ee 
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three of them were of that Nation, The ſecond ground wis, 
that he carry'd Contraband-goods for ſupplying His 'Majeſties 
enemies, vis. Stock-fiſh, and Tar; and though he was not 
taken with theſe Contraband-goods, yer he was taken with 
that Salt which was the return of theſe, having loaded in Salt 
as the product of theſe Goods, My Client has raiſd: a Re- 
duction of this Decreet, as in;uſt, and reclaimes againſt it upon 
theſe reaſons, 

As to the firſt reaſon of Adjalication, bearing, that the Ship 
was ſail'd with threeHollanders, he alledges that the Swede being 
an Allye, was not oblicg'd to take notice of the King of Zng- 
lands Proclamation of War, which is indeed Lex Bell; , quo- 
ad his own Subjefts , and may warrand them in what they do 
againſt the Hollanders , who are declar'd enemies, but no 
Lawes made by him can tye Allyes, turder then is conſented 
to by expreſs Treaties amongſt them : and it were injuſt , that 
becauſe the King of Britain deſigns ro make War with Holland, 
that theretore it ſhall not be free tor Swede to uſe anyHollanders 
in their ſervice , eſpecially fince without Hollanders, it is 
impoſſible to them to manage their Trade; and were it not 
injuſt, that all the Swedes , Spainiards or others, who had 
employed the Hollanders betore the War to ſail their Ships, 
and had rely'd upon their ſervice, ſhould be forced immedi- 
atly,upon declating a War,to lay aſide all Trade, and if it were 
in'uſt tor any in Br/taiz to take priſoner a Hollander, who ſerv'd 
a Swede in England, much more injuſt it is to take their Ship 
and themſelves as Prize, becauſe they were ſerv'd at Sea by 
Ho!landers: Nor is it advantageous for the intereſt of Zxg- 
land, that this glofſe ſhould be pur upon the Proclamation, 
fince it is Enzlarnds intereſt, that the Hollanders ſhould 2!l 
deſert their Countrey , and ſerve abroad amongſt Strangers; 
whereas, by thisglofle , they would be ford to ſtry at home, 
ſince none elſe could employ them; and this wil! extream!y 
oratifie Holland , who commands under ſevere pains , by 
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For Bartholomew Parkman , againſt Cap- 
tain Allan. 


TENTH PLEADING, 


Whether Ships taken after they have carryed Contraband-goods, 
can be declared Prize, 


Y Client is, I confefle, (my Lords) taken as an 
enemy to His Majeſty in this War, but it is by a 
Privateer, , who makes all rich Ships ſo; his Ship 
is adjudg'd Prize, bur it is by the ſentence of a Judge, who 
having the tenth of all Ships as his ſhare, was too much in- 
tereſted to releaſe her when ſhe was taken : but our Law being 
jealous of that Court upon that account , has allow'd a remedy 
by your juſtice, againſt what injuſtice they could commit , and 
when we are concern'd with ſtrangers, and to Jet Forrejgners 
know what Juſtice our Countty diipenſes, it was fit that they 
ſhould have entruſted the deciſion ro your 1!luſtrious Bench, 
wholeSentences may convince, if not ſatisfie, even (uch as ate 
looſers by them, 

The Sentence adjudging that Ship Prize , is by the Admiral, 
founded upon theſe two grounds, fi:ſt, that His Maj ty 
has, by His Declaration ordain'd , that all Ships which were 
ſail'd by his Majeſties enemies the Hollandets, ſhou'd be ſeiz'd 
upon as Prizes, and this Ship was fail'd by Hollange:s, ar leaſt 
thtee 
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three of them were of that Nation, The ſecond ground wis, 
that he carry'd Contraband-goods for ſupplying His Mijeſties 
enemies, vis. Stock-fiſh, and Tar; and though he was not 
taken with-theſe Contraband-goods, yer he was taken with 
that Salt which was the return of theſe, having loaded in Salr 
as the produdt of theſe Goods, My Client has raiſd: a Re- 
duction of this Decreet, as in;uſt, and reclaimes againſt it upon 
theſe reaſons, | 

As to the firſt reaſon of Adjalication, bearing, that the Ship 
was fail'd with threeHollanders, healledges that the Swede being 
an Allye, was not oblicg'd to take notice of the King of Eng- 
lands Proclamation of War, which is indeed Zex Bell, quo- 
ad his own Subjeds , and may warrand them in what they do 
againſt the Hollanders , who are declar'd enemies, but no 
Lawes made by him can tye Allyes, turder then is conſented 
to by expreſs Treaties amongſt them : and it were injuſt , that 
becauſe the King of Brita/z deſigns to make War with Holland, 
that theretore it ſhall not be free tor Swede to uſe any Hollanders 
in their ſervice , eſpecially fince without Hollanders, it is 
impoſſible ro them to manage their Trade; and were it not 
injuſt , that all the Swedes , Spainiards or others , who had 
employed the Hollanders before the War to fail their Ships, 
and had rely'd upon their ſervice, ſhould be forced immedi- 
atly.upon declating a War,to lay afide all Trade , and if it were 
in'uſt tor any in Br/taiz to take priſoner a Hollander, who ſerv'd 
a Swede in England, much more injuſt it is to take their Ship 
and themſelves as Prize , becauſe they were ſerv'd at Sea by 
Ho!landers: Nor is it advantageous for the intereſt of Zxg- 
land, that this glofſe ſhould be pur upon the Proclamation, 
ſince it is Exglazds intereſt, that the Hollanders ſhould all 
deſert their Countrey , and ſerve abroad amongſt Strangers; 
whereas, by thisglofle , they would be forc'd to ſtay at home, 
fincenone elſe could employ them; and this will extreamly 
oratifie Holland , who commands under ſevere pains , by 
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' men, ſhould ſerve abroad,-. . 
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publick Placats , - that none of their SubjeRs ,; eſpecially Sea- 
Iris alſo humbly repreſented toyour Lordſhips, that ſome of 

the three whoare Hollanders axe only young: Boyes , 'who have 
no conſtant domicile, bur {erve where they can have employ- 

ment, and Servants are; þy the Laws of 0/eroox ( which are now 
the Lex Rhodia of Exrop ) acconnted: inhabitants of that place 
where they ſerve; and we conſider not domiciligm. origints 
zn ſervis , tor they in-all- ſenſes, and amongſt all Nations, 
follow the domicile of their Maſter , elſe the power of Maſteis- 
would be much impair'd , and Commerce much encangled, 

Likeas, it is fully proven, that .cheſe men were notemployed 
upon defign by my Client , bur-were hired by -him .upon the 
death of ſuch as ſerv'd hjm when he was-in- Denmark and Hol- 
land, which neceſlity is ſufficient to defend Subjects , and 
much more Allies, nor is it imaginable thita Swede, who is 
not concern'd in the War ,. ſhould, if his men die in Holland 
or Denmark , lye idle there and loſs his Trade, and ſtay from 
his Countrey , . becaule he cannot employ his 2Majeſ{ies enemies, 
nor would Zzgland allow this,it they wereAllies,and the Swedcs 
only concern'd in the War : and though in a foimer caſe, your 
Lordſhips adjudg'd a Ship called the Caſtle of Riga, becauſe 
{ail'd by Hollanders,. yer the greateſt part ot the Sailers were 
Hollandets in that caſe, who might , becauſe of their number, 
have commanded the Ship and taken her to Holland, or have 
with her fought againſt His Majeſties Ships, and have made 
them. Prize, when they were ſecure, Nor doth it follow, 
that becauſe His Majeſty in His Treaty with Spain, has allow'd 
the Flandrians a libe:ty to ſail with Hollanders , that therefore 
it muſt be regularly lawfull co fail with Hollanders; for the 
defiga of that was not ſo much to allow the Flandtians ro fail 
with Hoilinders, asto ſecure them againſt ſeizures, upon the 
preſumption of their ſpeaking Dutch , becau.c of the vicinity 
of their Language, ſayes the Treaty ; and it tha had nor been 
| granted 
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oranted to, the Flandrians :, . all, their ſhips might have been 
brought in, upon, pretext .that they wete ſail'd with Hol- 

lndes. | 
The ſecond teaſon of Reduction, upon which my Client 
craves to reſcind that pretended Adjudication, is, that though 
he had carryed in Stock-fiſh and Tar to His Majeſties enemies, 
yet except he had been tzken.when he was actually carrying 
theſe Contraband-goods, his being taken with the return of 
theſe Goods was no ſufficient ground of ſeizure , which I thall 
endeavour to evince by many reaſons ; Firſt, That by no Law, 
Stock-fith nor Tar can be call'd Contraband, ſeing Contraband- 
goods areonly ſuch as are determined to be {ſuch by an exprets 
Treaty,or by the'general cuſtom of- Nations ; neither are Con- 
traband-goods ſtill the ſame everywhere, bur are by privateTrea- 
ties with Allyes, eſtabliſh'd to be ſuch, in reſpec ot ſuch termes 
as are agreed upon betwixt them ,, and generally cheſe are only 
counted Contraband-goods quoad Allyes, which have no uſe in 
the place to which they are carryed.,,: but for carrying on, and 
maintaining the War; and ſeing.- the reaſon why Contraband- 
200ds are prohibited , is only that Allies may not aſſiſt in the 
Wa: again the Confedetats, it is therefore very conſonant 
toreaſon, that the Law ſhould only interpret choſe Goods 
ro be Contraband , which ſerve p operly, and immediatly 
tor maintaining the War , and Tar cannot be call'd ſuch, ſeing 
it ſerves more tor Peace, then War; and though an Naval 
War cannot becarryed on without Tar, yet Tarcannot be faid 
tobe Contraband , no more then Cloath, Stuffs, Linning, 
or ſach things , can be call'd Contrabaad, ſeing a War cannot 
be carry'd on without theſe : and it we look to the Treaty be- 
twixt the Crovins of Britain and Swedez , wewilll find , that 
Tar is not enumerat in that Article, wherein it is declared 
what Goods can be accounted Contraband-, and in fuch ſpecial 
A:!ticles as Chee, 725inſio mnius.eft excluſio diterins , Ebpecialiy 
where it appears to be defigned by both parties, that their 
Q 2 Subjects 
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Subjedsſhould be inform'd, what ſhould be lookt npon as Con- 
traband; and it was very- fit-that their Subjects ſhould have 
been  inform'd expreſly, elſe that Treaty could bur prove 
a ſnare, and it we look narrowly unto the nature af the parti- 
culars there enume1at, we will find , that there is nothing there 
expreſſed to be Contraband , but what is only and immediatly 
ufefall tor the- War; and there is no general in all thar 
Article , but only 1nftrumenta Bellica', which cannot be 
extended to Tar , whithout an evident wreſting -of the 
word, | Þ 

 - 2; Thoughbyanexpreſle Article,” the carrying in Vidtuals 
co enemies be diſcharg'd as Contraband-go0ods , and that under 
the word of Comeatus, yet Viaual is only declared to be Con- 
craband, in caſe it be carry'd to any of the enemies Cities when 
they are beſteg'd , $i Civitas fit obſeſſa ( faith Grotins ) which 
reſtriction was: very reaſonable', for then the carrying in that 
Viqual was the relieving and the. maintiining of an enemies 
Town againſt the faith of the League; for there, he who doth 
feed, doth defend: and though Peſh, relates, chat the Danrzickers 
did confiſcat,in a»0,1458.fixteen ſail of Lubeckers for carrying 
Viftual to the enemies, yer he forgets to.tell whether the ene- 
mies were beſieg'd, but he expreſly relates;that there, the carry- 
ing in V1<tual was exprefly prohibited, | Neither was there any 
{uch conſiderable quantity of theſe Stockefith carryed in here, as 
might ſhew any defign of aſſiſting the Hollanders by Viduals, 
ſeing it was carryed in-a very ſmall quantity , and might have 
been neceſſar tor the- Purſuers own Company; and if they had 
delign'd ta have carryed theſe as Commodities, they had 
carry'd them in greater abundance; and Tar is the produdt of 
Sweden , and ſo Commetce in it is neceflar for them, 

And whereas it is contended , that the Ship had formerly 
carried enemies Goods , and conſequently had tranſgrefſed 
that Article of the Treaty, whereby boxa %oſt:um tuto advehere 
nou licet; Itis anſwered , that if they had beea tixen carrying 
| ” theſe 
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theſe enemies Goods , the Goods could have been confil- 
cat, bur nor the Ship; it being very clear by the Law of all 
Nations, that it is lawfull even for Allies to fraughe their 
Ships co {trangers, in order to civil Commerce, and that to 
hinder this liberty, is a breach of the Law of Nations, as 
is very clear by the Conſtitutions of ſeveral Nations, printed 
lately at Yexice , where amongſt other Articles, it is deter- 
mined, $i & navis & merces hoſtium ſint , fieri ea capien- 
tium , ſi vero navis ſit pacem colentium merces autem hoſtinm 
(which is our caſe) cogi poſſe ab his qui bellum gerant navem 
ut merces eas in atiquem portum dtferat , qui ſit ſuarum par- 
tium ita tamen ut vetture pretiunm nanute ſolvat, Since then 
by the Law of Nations , the Skipper behoved to have had 
this fraught pay'd, though he had been taken carrying ene- 
mies Goods, it were againſt all ſenſe and reaſon, that his 
Ship could have been confiſcar for carrying them : and Camden 
in the year, 1597, tells us, that Pole did , by their Am- 
baſſador complain , that the Law of Nations was violat, ir ' 
that the Engliſh had in their War with Spain, challenged theit 
Natives for carrying their Goods to Spain, And Serviens re- 
lates a deciſion, 123, December , 1592, whetein ſome Ham- 
burgers were declared free , though they were taken carrying 
Corns and other Commodities to Sparn , and becauſe they 
were Allies ; for the Parliament of Paris thought, that Allies 
deſerved better then others, 

It weconfider the Treaty with: Sweden we will find, thar ' 
Ships carrying Contraband- goods are only to be ſeiz'd on, 
ſi deprehendantur , which ( like all words in Treaties amongſt 
Princes) muſt be taken zz» anznſtiors ſenſu; nor ſuits it with 
the generoſicy of Kings to take little airy advantages of one 
another, and to debate like pedantick Formulifts, who enſnare 
one another , 1a thin cob-webs, as ſpiders do flees: but in no 
ſenſe can theſe words /7 deprehendantur 5 be extended to the _ 
Ships being taken in ai.y former Voyage, for els they —— | 
UPCer- 
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ſuperfluous and impertinent , fince no Ship can be adjudg'd, 
Except ſhe be taken in ſome voyage: the genuine interpretation 
of -words is, interpretars ſecundum ſubjecfam materiam; and 
therefore , ſince theſe words are inſert in a Treaty , wherein 
His Majeſty is to indulge favours to the Swedes, they muſt 
bein reaſon ſo interpret, as that they may be a favour, and 
there is no favour indulg'd here, if theſe words be not taxative, 
and if they declare not any Ship free , wiich is not ſeiz'd carry- 
118 Contraband the time of the ſeizure, 

By our Law it has been very wifely provided, that we 
ſhould uſe ſtrangers in our Admiral Court, as they uſe us in their 
Countrey, At24- Fa.1, Par,g, And it is offered to de proven, 

by the Law of Swedez , Tar is not eſteem'd Contraband , nor 
can Ships be declared Prize, for what they carryed in a former 
Voyage; and ſince our Natives would complain of ſuch uſage 
in Swedex , let them not meet with it in Scotland ; which is 
very ſuitable to that excellent Title, in the Digeſls, ®uod 
quiſque juris in alteram ſtatuerit, ut ipſe eodem Jure utatur : by 
the Lai alſo of Exglazd, (as Judge Fenkins reports, ina return 
to your Lordſhips Commiſſon) no Ship is confiſcated upon this 
ground, | 
> Bepleaſed ( My Lords) to conſider, what great prejudices 
wou!d ariſe to Trade , if Ships might be ſeiz'd, upon prerexc 
that they carryed Contraband in a former Voyage ; forby thar 
allowance, all Ships might be ſeiz'd upon, fince this pretext 
might lyeagainſt all, and every poor Merchant might be letr 
a prey to the' ravenous Privateers , who might force them to 
ranſome themſelves trom the very hazard ot a ſeizure: in which 
caſe, whatever were the event of the confiſcation, yet till 
their time and expenſe would be loſt , and their Secrers and 
Papers would be made open; which is ſo great a prejudice to 
Merchants, that by the Rhodian Law, Secrcta ter vevs234uw, 203 
licebat introſpicere , & introſpicientibus ultimum ſupplicum 
irrogavatur, | 

Ir 
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Ir was likewiſe very fit, that the Swede, and all Princes 
ſhould tye the Privateers to a probation thar fell nader ſenſe, 
and ſuch is the having Contraband-goods preſently aboard, 
& ubi conſtare poteſt de corpore delidt;,and not lay poorMerchants 
open to the hazard ot the teſtimonies of two rogues , who being 
rempred by malice or avarice, might depone falſly, that the 
Ship carryed Contraband-goods formerly - in which they 
might the treelier tranſgreſſe , becauſe they could not be con- 
trold; whereas no ſuch falſhood is to be tear'd, it only actual 
carrying can confiicat 2 Ship, fince there, the exiſtence of the 
Goods precludes all poſlibi'ity of error or falſhood, Were it 
not alſo very abſurd, to ſeize a Ship which poſſibly carryed 
Contraband in a former Voyage, and thereby ruine a great 
many Merchants who were the preſent fraughrers of her , and 
who neither did, nor could know what ſhe had carryed formerly ? 
and yet, ſhe being ſeiz'd, their Voyage would be broke, and 
their Fortunes ruined, Or, if another Skipper or Owners had 
bought her from the firft offender , were it not injuſt ro ſeize 
the Ship? and yet the Ship were Prize, if this opinion could 
take plzce; this were to pnniſh ignorance, and Commerce re- 
quires more latitude, then ſuch Principles can allow, 

Itis, I preceive, urg'd for this opinion, that the Com- 
miſfions granted now, and of old , bear exprefly a power to 
take Ships which have carryed enemies Goods, and there is a 
Commiſſion produced, in Azyxo, 1628, ot this tennor , to- 
oether with two decifions of our Admiralty to the lame effe&, 
neither of which are concluding , for Strangers and Allyes are 
not oblie2d ro take notice of privat Commiſhons, which are 
not /epes belli promulonte theſe my warrand againſt damnage 
and intereſt, but not againſt reſtitution , and 25 to thedeciftons, 
they are founded upon other grounds alſo, Tt isalſo urged,thar 
the ca:tying Contraband being a crime againſt the Prince or 
State who make the Wur, there is jus queſitum to them, 
by the vety comm-ſſion of the crime, though the Dc<fender 
be 
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benotthen acually deprehended , as we ſee in Other crimes, 
which are puniſhable, though the offenders be not actually 
deprehended : But to this it is anſwered, that Princes may 
otherwayes uſe their own Subjects, then they ſhould be allowed. 
' touſe Strangers; the having offended is ſufficient in the one 
caſe, but actually offending is neceſſary in the other , tor els 
our King might atany time , even after the War, ſeize upon 
one of theſe Ships,becauſe(forſooth ) there was jus once perfec#? 
queſitum to him by the very offence, which is too abſurd a 
conſequence to be allowed : andalbeir all that was done in the 
courſe of the War , be ordinarily caveated by the ſubſequent 
Treaties, as to the Nations who were ingaged in the War, 
yet Allies being ſecured by no ſuch Treaties, their Subjects 
might ſtill be lyable to ſeizures, and hazards of this nature, 
which were both injuſt and inconvenient, 

Conſider that there is a difference betwixt ſuch Allies, as 
are tyed ina League Offenſive and Defenſive , and ſuch as only 
enter in a Treaty for their own advantage, as Swede has now 
done: the firſt are oblieged to aſſiſt, and therefore, all cor- 
reſpondence in them were a breach , butin the other ic is nor 
ſo, and in them that Maxim holds, that cazlibert licet uti jure 
ſuo, modo hoc non fecerit principaliter in amulationem alterins : 
though all this traffique that is alledg'd were true, yer it 
clearly appears , that the great defign of myClient , was not to 
ſerve the Dutch , but co maintain their own poor families, in 
a way which the ſevereſt Lawyers could juſtifie, Remember. 
how little Swede is oblieged to Holland, who kept them lately 
from conquering Denmark ; So that it is improbable they 
would have ſerv'd them , upon deſign to promote their War, 
Remember how much our Countrey-men were honoured lately 
by their great King , who preterr'd two of them to be Ge- 
nerals, and thirty rwo to be Collonels at once in his Armies : 
And I muſt likewiſe remember your Lordſhips, that the pro- 
bation in ſuch caſes is very ſuſpictous ; for there, a mans whole 
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Eſtate depends upon'two mean fellows , and ſuch two , as ate 


under the impreſſions of their enemies , and who may expe&t 


at leaſt their liberty as a bribe ,; and that their depoſitions 
come to us by an Interpreter, ſo that though hedid not miſtake 
them (as he may )) yet the truſt reſolves at moſt in his ſingle 
aſſertion, who is but one man, and who by being the ordinary 
Servant of that Court, is much to be ſaſpeted,; and therefore, 
your Lorcſhips may call tor the Witneſſes, declare their pet- 
ſons free, and thereafter examine them, 

Let us not be more cruel then the Sea, and more merci« 
leſſe then Stoims , and after that theſe poor men have 
eſcaped thoſe , it were inhumane that they ſhould ſhipwrack 
upon our Laws , which were to them , like hid rocks, upon 
which thete ſtood no known Beacon, Figure to your ſelves 
(my Lords ) how theſe poor mens longing Wives, ſend 
dayly their languiſhing looks into the Ocean , as they can, to 
find them, or how the Creditors, who advanced neceſ- 
ſars for their aliment, expe& payment from their returns 
and ow it muſt prevent the ſtarving of their poor Babes, 
whoſe craving apetites and cryes , do probably now aſtonith ' 
their indigent Mothers ; it is thoſe you puniſh , and nor 
only our appeale;s: and how would we ufe enemies , who 
had murdered our Country-men , when we thus uſe our 
Allies. Wealledge, that this is ( my Lords ) a caſe where- 
in Juſtice will allow ſome reſpect of perſons, and ſince po- 
litick advantages have given their firſt foim and being to this 
Law and Proclamation, whereupon this ſeizure is faid to 
be founded , conſider, I intreat you, how inconvenient 
it were to difobliege by a deciſion, the King of. Sewaep, - 
whom your Royal Maſter , who underſtands beſt the ad- 
vantages of this Crown , has taken pains to obliege by a 
Treaty , and how hard were it, it upon your deciſion , that 
Prince ſhould be forced to ” na Letters of Marque , or lay 
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_ an Arreſt upon all the Veſſels of our Nation trading there, 
by which the innocent mighe be oppreſt for the guilty , man 
might loſſe for the gain of few, and the preſent Unity 
of the two Crowns might be diſſolved, by a ſentence of your 
Outr, 


The Lords jointly ſuſtain'd the Adjudication , notwithſtand- 
ng of this Debate, | 
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For the Burghs of Regality, againſt the 
| Burghs-Royal. 


ELEVENTH PLEADING, 


Whether it be free to all the Lieges to Trade with Forreigners , 0r 
if this Priviledge be only competent to Burghs- Royal. 


' np & 2 aw & 


May it pleaſe your Grace, 


Ince freedom , is one of the greateſt bleſſings, and plea- 
ſures of mankind , thoſe Laws which deſign to abridge 
or leſſenit, muſt be yery unſupportable , and untavour- 

able; except they bring other advantages, which in ex- 
change of this bondage , can either convince our reaſon , or 
oratifie our intereſt, But if we conſider the Laws here founded 
on, Whereby it is pretended , that none but the Indwellers 
of Burghs: royal can trade with Forreigners, we will find, that 
theſe Laws are ſo far from being advantagious , either to the 
Publick, or to privat perſons, that they are a great bondage 
onthe one, and a great impediment to the other, The Pur» 
ſuers who deſire to leſſen the freedom of Trade, are the ſixth 
part only of Scotland, who defire to retrench the priviledges 
of the other five parts, and the priviledge wherein they defire 
to retrench us, is our freedom, the very words of the priviledge 
they craveare , that we ſhould be declared unfree-men , and un- 
free-men imports, Slaves, in all _—_ and in reality, not 
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to have liberty to export our own Commodities, is to be 
Slaves to ſuch as may ſtop us, tor in ſo far as they may ſtop us, 
they are our Maſters, 

-T hat they are deſtructive to every mans intereſt, appears 
from. the reſtraint .they lay upon his. Inclinations , and upon 
his Property ; as to his Inclinations, they are very much re- 
ſtrained, in ſo faras though any of the Lieges did never (© 
ardently deſire to trade, and though his breeding, and the 
ſituation of the place where he liv'd , did favour extreamly 
therein his Inclinations, yet, except he live conſtantly in a 
Burgh-royal, he cannot trade, They lay likewiſe a reſtraint 
upon his Property, becauſe though the ficuation of his Eſtate 
be very advantagious for Trading, and his Eſtate conſiſt in 
money, yet can he not imploy that money in Trade, which 
is the natural uſe of it ; and thus in effet, theſe a&ts tend 
to enſlave both our Inclinations and our Eſtates, 

Nor do they leſſe prejudge the publick Intereſt , as will 
clearly appear by. theſe conſiderations; x, By this priviledge, 
five parts of ſix in the Kingdom, are debarr'd from Trad 
ing; whereas it isa known Maxim in all Nations, that the 
moe Tradets, the richer allwayes is the Kingdom; and-upon this 
conſideration, the Engliſhand French , have invited all their 
Gentry to Trade , by declaring, that Merchandiſing ſhall be 
no derogation from their Nobility and Honour, 2, The 
more money be imployed upon Trade , and the lefle upon 
Annual-rent, the Kingdom is alwayes the richer , for though 
privat parties may gain by Annual-rent, yet the publick 
Stock of the Nation is not thereby improved, the one half 
gains there from another, but neither from Forreigners ; and 
it all except Burgeſles be debarr'd from Trade, then the money 
of five parts of the Nation muſt lye idle, or els muſt be lent 
to Merchants, which is not o:dinar; and to forceus to lend, 
wereunjuſt, 3, By this, .the places in Scotland fitteſt for 
Trading, ate kept bound up from uſing the natural advantages 
of 
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of © their ſituation, [to the great prejudice, of the Nation, 


as we ſee in many inſtances, and particularly in Zews and Zur- 
roughſtouneſſe, to keep which from being Burghs, the Burghs 
have ſpenta great deal of money, 4, This has ruin'd many 
little Towns, who becauſe they were debarr'd from all pri- 
viledge of Trading , were forc'd to get themſelves ereSed in 
Burghs-royal , and after that they were ere&ted , were forc'd 
to be at the expenſes of keeping Priſons , being Magiſtrats, 
ſending Commiſſioners to Parltaments, making publick Enter- 
trainments, and ſo did ruine themſelves without any advantage 
to the Countrey - . and by this, the number of Burroughs are ſo 
far encreaſed, that it is a ſhame to ſee ſuch mean creatures as 
ſome of them, ſent to our Conventions and Parliaments, who, 
notwithſtanding they want both Fortunes and Breeding , yer 
muſt fit as the great Legiſlators of the Kingdom, and muſt 
haveadecifſive voice, in what concerns the Lives, Fortunes, 
and Honour of the greateſt Peers in it, _ I deſign not by 
this to diſparage all Burroughs, for moſt are repreſented 
by moſt qualified perſons ; but to tax theſe Laws, which have 
forc'd many little Towns, either to {end none, -or to ſend ſuch 
as are unfit, 5, All the Countrey is ill ſerv'd, for in ſome 
Shires, there are but very mean Burghs, and in theſe Burghs, 
Merchants yet meaner , and if theſe want Credit, to buy and 
carry out our native Commodities, they muſt lye upon the 
Owners hands,and the Countrey wanting neceſlar reruns, ſuch 
as Salt, Iron and Timber, muſt buy from very remote places, 
6, If two or three Merchants in better Towns conſpire, not to 
buy or ſell, but at rates agreed upon amongſt themlelves, then 
the poor Countrey muſt be at their devotion, and this were 
to grant Monopolies , not only in one place , but in every 
Shire, not only asto ſuperfluous Commodities,( as uſe is, when 
Monopolies are granted ) bur as to all, and even the moſt 
necefſar Commodities ; after this, no man ſhall dare buy a 
Skin, Wine or Sugar, buta Burgefle, and which is yet _ 
tnls 
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this will furniſh a pretext to Burghs to oppreſſe all ſuch as they 
envy, under the notion of unfree Traders, 7, His Majeſties 
Cuſtomes will be thereby much impair'd , for the fewer Traders 
be, the leſſe will be both exported, and imported, and whateyer 
leſſens export and import,lefſens doubly His Majeſties C uſtoms, 
of the which thoſe are two hands, 8, Other Nations, who under- 
ſtand Trade in its perteQtion, ſuch as Holland, do allow all their 
Subjeas to Trade without difference, and it is a Maxim amoneſt 
them, That many hands and many purſes, make a rich Trade, 
Andit imports not to ſay, that their Common-wealth differs 
from ours in its Conſtitutions, and that they have vent for 
their Commodities all over Europe, whereas our vent is no 
larger then our conſumption, for whatever difference be in 
our fundamental Conſtitutions , yet in the matter of Trade, 
they are ſtil] the univerſal Standart: and ſure, it is the advans 
tage of our Countrey, even in order to our conſumption , to 
have the priviledge of Trade , inneceſſar Commodities ex- 
tended toall., for themoe importers be , we will get our ne« 
ceſſa: Commodities at a lower rate, and the moe exporters be, 
our .Corns, Fiſhes, &c, will give thegreater rates, and thoſe 
are the two great adyantages of a Kingdom, 

I confeſſe ( may it pleaſe your Grace ) that the ere&ing 
of Societies, as to ſome Trades, and at ſometimes, is neceſ{ar, 
but the ordinar rule extends there, no furder, then that Trad- 
ing to remote Nations, and in rich Commodities, ſhould at 
firſt have ſome priviledges as to their ere&ions, for eiſe, privac 
Stocks would not be able to compaſle it ; but even as to theſe, 
' when the Trade is once ſecured , and becomes eafie , and ma- 
nagable , then theſe priviledges ceaſe, with the cauſe from 
which they had their origine:and therefore it is, that albeit Trade 
with Forreigners ſeem'd at firſt above the reach of our fi:ſ{t 
Traders , when to ſail to Spain , ſeem'd as har'd as an Paſte 
India V oyage now doth, then Trade needed ſome priviledges , 


yet now, when experience and encreafe of money has 9 
| | y | thoſe 
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thoſe difficulties , I conceive the priviledges ſhould expire, Tc 
is known, that the Biſhop of Glaſgow gave only his Burgh 
then liberty to Trade into the Shire of A4rgy/, and thar the 
Burgh of Edinburgh had a ſpecial priviledge of old, to Trade 
in the 7ſes : but that now they need theſe, will not be debared 
even by themſelves, 

I confeſſe, that all Incorporations in a Common- wealth 
ought to have different deſigns, and different priviledges 
ſuitable ro theſedeſigns, as is pretended; bur it can by no 
clear interence be deduced from this , that- the ſole liberty of 
Trading in all Commodities with Forreigners , ſhould be- 
long to Burghs, but only that they ſhould have ſome Staple- 
goods, wherein they only may Trade, And we are concent 
toallow them , the exporting and importing of what is ſuper- 
fluous , ſuch as Wine , Silks , Spyces, ec, let all, even 
Countrey-men , have the export and import of what is neceſſar 
for their own ſtation and employments, let them export Corns, 
Cattel, &«c, fince the having theſe Commodities ſignifies 
nothing without power to ſell them , and theliberty of im- 
porting Timber, Iron Salt, and theſe other Commodities, 
without which they cannot live in their own ſtation, And 
whereas it is pretended , that they are content we ſhould ex- 
port the natural product of our own Countrey, providing we 
bring home money only tor them, it is conceived, that this 
conceſſion deſtroyes what is conceded, for if unfree-men can 
only bring home money , then Free-men and Burgeſles may 
eaſily underſell them , for few abroad buy them with ready 
money, and money is the deareſt of all returns; ſo that theſe 
who barter Commodities for what they export, may ſell much 
ſooner, and cheaper, it they bring home nothing in return of 
what they export ; for export by it ſelf , without import, oc- 
caſions great loſſe, and the advantages of Merchandizing is 
ordinarily in the returns, 

Whereas it is contended , that the lefle diffuſe Trade be, 
it 
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it proſpers ſo much the better , for it may be eaſier govern'd” 
according to the juſt rules, And our old Law appointed wilely, 
that none but Worſhipfull men, and men of confiderable Stock: 
ſhould Trade abroad, that thereby poor people, by-running 
over ſeas , might not by their neceſſity of {elling., .or: want of 
Skill, low the prices of what they exported, and buy unskilltully 
at-high rates what they impoited; and that to detend Trade 
againſt this diſhonour and prejudices, . Guildries were appointed 
in Burghs to ſupet viſe the conduct of Merchants, and reſtrain 
abuſes, which Barghs of Regality and Barrony wanted, and ſo 
werelyable to many eſcapes, . | 

To this: it is anſwered, that though at firſt , theſe rules 
were neceſſary , .yet now when Trade is raiſed to foie con 
ſiſtency, this-neceſſity fails with 1ts occaſions; .for there are 
no where poorer Traders, then within - Burghs ,. to which 
ordinarily the meineſt and pooreſt amongſt the people retire, 
when they cannot live elſewhere, and when they are once ſetied 
there, they, becauſe of the eafte conveniences ot Trading, 
do indiſcreetly run upon it; whereas , none who live either in 
Burgh of Regality, Barrony , or in the Countrey , will be 
tempted to adventure upon Trade, except they have conſider- 
able Stocks, and be ſecure ota full venr, And without de- 
bating what was the defign of our Legiſlators, in ereing 
Guildries, yet we now find by experience { which is a much 
{urer guide then projet) that Guildries have conduced ſo 
little to advance Trade, that they tend rather to ſecure the 
Monopoly, which they at firſt procur'd, and to eſtabliſh by 
mutual compacts, thoſe exorbitant prices for Commodities, 
which ate now exacted: And it Deaconries amongſt Malt- 
mea and others , were diſcharged, to prevent combinations, 
I ſee not why Guildries, which are but Deaconties amongſt 
Merchants , (ſhould not be diſcharged for the ſame reaſon, 

But ( may it pleaſe your Grace ) the great refuge againſt theſe 
couvincing teaſons, is, that theſe might have been urg'd, 
in 


2d w 23 % 


—_—- 
In jure conſtituenao, but not 7» Jure conſtituto , 'tor reaſoning 
ends, where Law begins , & omniam que” fecerunt majores 
noſtri, non eff reddende ratio. But this may, I humbly con- 
ceive, be eaſily anſwered, if we confider, 1, That Laws are 
mortal like theirmakers , and they who would bind up their 
reaſon toa conſtant adhering to what was once made a Statute, 
behov'd to renounce that reafon by 'which they ſhould be go- 
vern'd, and leave off to be reaſonable men , that they mighe 
be Lawyers: and therefore it is , that becauſe Legiſlators 
might take an untrue 'proſped of future events, Lawyers have 
determin'd , "that where Laws never grew unto obſervance, 
they did really never become Laws, the being once obſerved 
is one of the greateſt eſſentials of a Law, Statuta uſu non recepta, 
nec obſervata , pro non fattis reputantur , Yoet, de latut, cap, 2. 
Sedf,12,are,l,1,5,9,C, cad,toll,& alex, conſil, 6,vol, 1, And 
it the not obſervance of Laws for ten years after they were made, 
is in the opinion oft Lawyers, ſufficient to repudiat them, 


much more ought they to be rejected , after they have for 


many hundreds of years, languiſhed in a conſtant contempt 


for els they are but like theſe idols, of which the Scripture tells 
us, that they hadeyes , and ſaw not , ears and heard not , and 


feet but could not walk: and it we conſider theſe Laws, we 
will find, thateven Authority of Parliament which can do all 


things in Scotland, has not been able to maintain them in thoſe 


for theſe Statutes oftimes begin , That foraſmuch, as there had 
been diverſe Ads of Parliament , mad: in favours of the Royal- 
Burghs , ordaining they ſhould have the only benefit of ſailing 
abroad, &C, Tet theſe Laws have not been in obſervance , there- 
fore,eFc.as is very clear by the narrativeof the 152, A, 12,Patl, 
F,6. and why ſhould the Ae have been renewed ſo oft, if the 
former had been obſerved ? Andif in fpight of all theſe Ads, 
the Subjects could never be brought to compliance with them, 
why ſhould we offer fo much violence to our Native Countrey, 
as to force upon them that from which they have ſo much 

averſion ? 
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a. 
ayerfion? If Acts which have been ſtrengthened by-. obedience- 
and obſervation, miy be repelt'd bydeſuetude, and a contrary 
cuſtome, how. much more may -deſuetude overcome Ads 
which are not yet arrived at their dueſtrength, and perfection * 
2, Though theſe At had been once in obſervance, yet they 
are now antiquated by deſuetude and non-obſeryance: that de- 
ſuecude may antiquat-and abrogat Laws, is very. clear from 
reading our Ads of Parliament ; of which rhe. full half are in 
deſuecude , and are only .confidered now-by | us as matters of 
Antiquity, . as Roman Medulls, . or old Hiſtories : - and par- 
ticularly, can the Burghs-royal deny , but. moſt .of theſe Ads 
limiting their Trade and Government , are gone.in deſuerude, 
as that Officers within Bargh ſhould not -be continued from 
year to year, F, 3, Par, 5, A&, 29, They ſhould nor ſail in 
winter, nor oftner then twice in the year to Flaxders, F. 5, 
Par, 4, A& 30, Nor ſhould they ſail, except they be worſhip. 
full men, and have atleaſt three ſerplaiths of Wool, or halt a 
Laſt of Goods, F, 3. Par, 2, At, 13,F, 2. Par, 14, A,168, 
Fruſtra opem Legis implorant , qui in Legem peccant : and it 
were injuſt ,- that they ſhould obliege others to obey, what 
they will not ſubmit to, And that the Acts whereupon the 
priviledges now craved , are founded , are gone in deſuertude, 
appears vety convincingly , from the conſtant practice of all 
the corners in the Nation, not by ſingle, or clandeſtine Ads, 
bur openly , upon all occaſions, and in all places , and ages, 
even under the neighbouring obſervation of whole fleeces, | 
and of all their ſucceeding ſerieſes of Magiſtrats : Have not 
Muſſelburgh,and Borroughſtounnſſe near Edinburgh, Hamiltoun 
neat Glaſgow , the greateſt Burghs of this Kingdom , exerciſed 
this freedom which is now contraverted £ And though they 
made trequent applications to your Lordſhips, yet till now 
was their never a Decreet zz foro in their favours, and Decreets 
in aoſence, are rather founded upon the omiſſions of the De- 
tender , then the juſtice of the Purſute, So that it ap ears 
cleatly, 
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clearly, that-the Magiſtrars have been aſhamed to crave, the 
Judges unwilling to allow , and the people ſtiffly refractory 
trom. ſubmitting to the priviledges here crav'd.to be de- 
clared..-.. : \ oe EEO TINS 

To this it is replyed for theſe, Burghs-rayal, that deſuetude 
cannot abbrogat Laws under ;Monatchies-, though it could 
under Common-wealths; Nec! 'pareſt tacitus 'populi: conſenſhs 
abrogare, quod expreſſus' populi' confenſus- non intraduxit, 1, 3%, 
ff de. leg, Nam cum ipſe Leges nulla ratione: nos teneant quam 
quod judicio populi font recepte ,” merito & ea que populus ſine 
allo ſcripto probavit , tenebunt omnes, 2, Though deſuetude 
might abrogat ſuch Lays, as re{pe& only privat Rights, yer 
the people by breaking penall-Statutes, cannot by: repeated 
tranſgreſſion, ſecure themſelves/againſt Laws made for reftrain- 
ing their inſolencies ; elſe by frequent Uſury , or attending 
Conventicles, theſe delicts might paſle in deſuetnde, and by 
the Ads founded upon, the halt of the offenders Goods are 
declared to belong to His Majeſty, and theſe Laws are in effect 
penal Statutes, 3. Where Laws may run in deſuetude,” it is 
required , that the deſuetude or contrary conſuernde , be 
founded upon clear and open deeds, and not upon clandeſtine or 
precarious Acts, as in this caſe , wherein all the Trade with 
Forreigners, to which theſe Burghs-royal or of Barrony can 
pretend, was either carry*'d onunder the name of free Burgeſles, 
or was tollerated by the neighbouring Burghs-royal, 4, Tr 
is requifit , that the conſuetude which is oppos'd to Law, be 
judicio contradidtoriowvallata , which cannot be alleadg'd in this 
caſe, where not only no Decreet can be inſtanced, finding theſe 
Laws to be abtogated, but where there are Decreets produced 
conform thereto, 

To the firſt of which it is anſwered, that though thoſe Laws 


; ſeem to reſpect a Common-wealth , yet it is generally received 
{ now, that a contrary deſuetude may abrogat even Laws in- 
| troduced by Monarchs , and that the taciturnity or connivance 
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' of the Prince, is equivalent'to a conſent, Thus Perez,z57, Dus 


ſt long, conſuet. ſunt qui ſcientiam principis defiderant , quia is 
illum omnis foteſtas condendifuris tranflath; ego tamen' exiſting 
ſufficere , ne Princeps contradicat : and for this he cites, c, 1; 
de conſtitut, de 6, wherea confuetude-' is ſuſtained to abrogar 
Law, though the Pope ( who isa ſoveraign Prince in his own 


Dominions ) did not exprefly allow-it; dummodr ſit rationabilis, 


& legittimepreſcripta;” and\with-us\ do not our old Laws die 
out by deſuetude © and do'not new confuerudes-dayly ſpring up, 
without any other warrand',* then meer reaſon, .and preſcrip- 
tion : but in onr caſe, His Maje'ly .has: ſo far allowed this 
cuſtom , and has {6 far contributed/witty.ir to the abrogation 
of theſe Laws, that he has under tits own Royal Hand, granted 
many Signatures in favours of Burghs of Regality and Barrony- 
allowing them. to Trade with Forreigners, and extending their 
ptiviledges as tar as thoſe of Burghs-royal ; which Signatures 
are paſs'd in. His Exchequer, and authorized with His-Sea], 
which ſtates this conſuetude in a very: different caſe from con- 
ſuetudes which may abrogat penal Statutes , or ſuch publick 
Laws as are made againſt Conventicles; the one His Majeſty 
oppoſes, in the other He concurrs, And this likewiſe anſwers 
that other objeRion, founded uponthe clandeſtinnefſe of theſe 
Acts, tor what A can be more publick , then theſe which 
paſſe His Majeſties hand, the publick Judicatures , and com- 
mon-Seals; and as to-<xtrajudicial Acts contrary to the Laws, 
they have been too many and univerſal to be latent; bur it is 
offered to be proven,that Burghs-Royal and Burghs of Barrony, 
have been in uſe openly and avowedly to drive on this Trade, 
which they endeavour to maintain, And whereas it is alledged, 


that conſuetudinis non vilis eft authoritas, verum n0z uſque ages | 


ſui valitura monento; nt aut legem wvincat,ant rationem, l_ 2,C, 
que ſit long, conſuet, To this ſome Lawyers anſwer,that though 
1t cannot over- power a Law, whilft the Law ſtands, yet it can 
abrogat and make the Law tall., Cont, ad dif, 1, and others in- 

terpret 
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terpter ſo this Law, as that they extend it only to a growins 
and unripeconſuetude,which cannot indeed abrogar a Law, thar 
has nottully loſt its vigor, as C#jac, and others affirm, 

As to the fourth obje&ion,it is anſwered,thar a contrary con- 
ſuerude can abrogat a Law,ſzne judicio contradittorio, for, judi- 
cium contradiitorium is not that which abrogats the Law, bur 
only finds that the Law is thereby abrogat, and it doth nor 
ſtrengthen , but. declare the conſuerude ; and the Lords of Se(- 
ſion, by retuſing frequently to declare chis priviledge, have there- 
in done what was equivalent ro a judicium contradiftorium 
and if this be not ſuſtain'd, then the Burghs-Royal may crave, 
that all the Lieges may be debarr'd from capping Wine, Spices 
or other things, abſolucely neceſſar for the accommodation of 
Travellers; tor, the ſelling of thoſe is as expreſly prohibited 
by the Laws founded on, as is the trading with Forreigners : 
Nor is the conſuetude whereby theſe are abrogat , any other- 
wayes firmata judicio contradidtorio , then this is ; and though 
the Burghs-Royal declare, that they inſiſt not at this time to 
have their Priviledges quoad theſe extended, yet certainly when 


they have prevail'd in the one, they will crave the other, And 


what an abſurd thing were it, that all Travellers behoved either 
to lye in Burghs-Royal, or to want that accommodation which 
isneceſſar,or to buy it at exorbitant rates; and that not ſo much 
as a Candle or Penny-point ſhould be ſold, for the conveniency 
of the Countrey , outwith a Burgh-Royal, 

I may likewiſe repreſent to your Grace and Lorcſhips , that 
His Majeſty is not only,becauſe the Author, therefore the abſo- 
lute Arbiter of this Priviledge, and may diſpoſe upon what he 
hath given ; but that likewiſe by the 26, Aot the 3.Seffion of 
His Majeſties firſt Par, It i8declared , that His Majeſty has the 
ſole Prerogative, of ordering and difpoſins Trade with For- 
reignerss and therefore, ſince His M:j:ty has granted to all 
Burghs of Regality , and many Ba'ghs of Burrony, as tull li- 
berty in trading with Forteigners, 7s H: 5.1 granted to 7 
DUrgns- 


s = wg Condi oY 


C 143 
Burghs-Royal, I ſee not who in Law can diſpute this Priv- 
ledge withthem ; at leaſt, how the Burghs-Royal can in grati- 
tude debate the extent of a Priviledgewith:their Prince, who 
at firſt gave it, Nor can theſe concefſions,in favours ot Burghs 
of Regality and Barrony be alledged to be ſubreptitious, as is 
pretended, ſince they are not only paſt in the ordinary way, but 
are frequently.paſt, & aitus geminatus facit adtum cenſeri non 
eſſe ſubreptitium ; but likewiſe , aiter it hath been repreſented 
to His Majeſty from the Burghs-Royal, and their Agents in 
Court, that this conceſſion was contrary to the Priviledges 
granted to them by the Parliament, notwithſtanding of all 
this, His Majeſties Predeceffors and Himſelf have ſtill conti- 
nued to grant theſe conceſſions. Agg that the Burghs of. Re- 
_gality and Barrony have enjoyed this priviledge of Trafftique 
and Merchandizing, is vety clear by the 29, Ad, 1t, Par, F.6. 
wherein it is declared , That forſomuch as divers Burzhs of Bar- 
rony and Regality were in uſe to exerce the Trade and Traffique 
of Merchandize; therefore, that Priviledge and Freedom ſhall be 
continued to them, 

It hath been oft inculcat, that this Priviledge granted to the 
Burghs-Royal , of the ſole Trade with Forreigners, is not the 
meer effects of His Majeſties favour, and is not only founded 
upon the Parliaments conceſſion, but that it is granted to them, 
upon the account they pay the ſixth part of all the publick 
Impoſitions of this Kingdom, which makes their Contributions 
within Burgh to riſe ſo high, that !f they had not this Privi- 
ledge to ballance that inconvenience, they would not be able 
to eaſe the Countrey, by paying ſo great a proportion : and if 
Burgeſles within Burgh had no ſpecial Priviledge above others, 
they would not live within Burgh ;? for, it were unreaſonable to 
1magine,that when they might Trade as well elſewhere as with- 
in Burgh,that yet they would continue to live there , under great 
Burdens, and without any Priviledges, 

To this it is anſwered,that the 111, Ac of Parliament, F.6, 

| Par, |? 
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Par.11, whereby it is declared, That their part of all general 
Taxations ſhall extend to the fixth part allanerly, bears no ſuch 
quality; nor do the Ads of Parliament bear any ſuch one- 
rous cauſe ; But the true reaſon of their bearing the ſixth part 
of the Kingdoms Burdens, is, becauſe chey are intrinſecally the 
ſixth part of the Kingdom, it we look either to the number, or 
riches of their Inhabitants: and if the Burghs-Royal were ac- 
counted the ſixth part of Scotlapd,, under the Reign of King 
Fames the firſt, how much more great a proportion are they 
able to bear now, when the Burghs are fix times more numerous, 
and each particular Burgh fix times more rich and populous, 
then they then were #7 Their Riches have encreaſed with our 
Luxury, and the Luxury of our Age doth far exceed what it 
was in that Kings time; So that f{ince now the Nobility and 
Gentry only toil to ger money, to buy from Burgeſſes what they 
import trom Forreign Countries , I conceive thoſe Burghs may 
eaſily bear a ſixth of our burdens, ſince once a year they ger 
inall our Stock, And to any thinking man , it may eaſily ap- 
pear, that all the money in Scotland doth oncea year circulat and 
paſſe thorow the hands of Citizens : for money ſerves only ei- 
ther to pay our Annual-rents, or buy us necefſars; and that 
which is payed for Annual-rents., is by the receivets given out 
toothers, to ſatisfie their preſent neceſſittes, and all is ultimatly - 
employed for Food or Rayment , and lictle money is beſtowed 
upon Food or Rayment in Scotlang,except only within Burgh, 

Since then this Priviledge doth divide Scot/and in two parts, 
ſince equity in it ſeems to oppoſe Law,” and fince both parties 
pretend to national adyantages : I ſhall humbly moye, that if 


| this illuſtrious Senar be unwjlling to interpoſe in ſo univerſal a 
| difference, that this Debate ſhould be tranſmitted by them to 
the Parliament. which is the full Repreſentative of all the King- 
| dom, and the natural Judge of equity and convenience, 


The Seſsion referr'd this Caſe to the Parliament, who extended 


| this Priviledge to all the Lieges, For 


For the Earl of Northesk , againſt my Lord 
Trees. 


TWELFTH PLEADING. 


Whether a Novo Damus ſecures againſt precteding 
Caſualities, 


My Lord Preſident, 
] is one of the chief advantages of our Nation, in this 


Age, thac welive under a Prince , Who covets more the 
hearts of his Subjects, then their Eſtates ; and who loves 
rather to ſee his Laws obey'd , then to have his Advocat pre- 
vail : \V hat meaſure then can his fisk expeRt, when in ge- 
neral , all Lawyers have even under Tyrants delivered, 25 their 
oOP.n.on ſemper contra fiſcum in dubio eſt reſpondendum » ? And 
fince Aattety or fear may encline ſome, to fayour the Princes 
Intereſt too much ;, itis fit, that Judges ſhould be jealous © 
the:: own (pirits in ſuch caſes, and thould bend them, rathe: tc 
theother ſue, that they may fix at laſt ina ſtr aighrneſſe, 

Th caſe! opos's is, whether the N:wo damus not EXP? a nf 
thetaſualiry v 0: Mar: iage ſpecially,bur 21] Caſualities in gene 
coth by ou: La -, detend a aſt the Marr age © 

2 corn, Tprefie tormy Client, upon theſe 87 oun3- 
F.:it. a Nov dams i$ ther, whic -h the Fenc-!:fts, ca! | rep: Vari 
f and reno erie feud oth import, Zrberationem a6 ems: 
ClGHE!® 
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eaducitate ; nay, the very nature of a Diſpofition or Alienation 
doth imply, a liberation from any burden, with which the 


' Diſponer could affect it , elſe he ſhould alienat and yer retain, 


give and not give; and therefore , by the civil Law, he who 
diſpon'd Land, was interpreted to have diſpon'd it rayquam opti- 
mum maximum , tree from all the Diſponer could lay to its 
charge, | | 

It any perſon ſhould diſpone his Land to me, and ſhould 
thereafter crave a Ward or Marriage , as due out of theſe 
Lands tanquam debitum fundi z, certainly it would be an abſurd 
purſute , and I would be abſolv'd; nay, if a Superior enter 
me to my Lands, es ipſo, I am free from all preceeding caſuali- 
ties; nor did ever a Vaſſal take Diſcharges at his entry of 
any tormer caſualities, but his entry was alwayes judg'd ſuffici. 
ent ; why then ſhould not His Majeſties Vaſſals be in the ſame 
condition © for ſince this is clear in other Vaſlals ex natura 
fendi, there being no Statute in their favours, ir muſt be due 
to all Vaſſals; tor, a quatenus ad omne valet conſequentia; and 
that which is natural to Few's, muſt be inherent in all Few's, 
T he deſign of a Novo damns is, to ſecure the receiver againſt 
nullities, the Law thought to ſet this as a March-ſtone , and 
ler not us remove it, The ſtile of a Nowo damnus in our Law, 
which is equivalent to expreſſe Law, is very exaaly adapted 
to this defizn , as may appear by all its Clauſes, for , when 
His Majeſty de novo dat, that Chartor muſt be equivalent to 
an original Diſpoſition ; and ſure, if theſe Lands had belonged 
tro His Majzſty , and 1f he had diſponed them, that orioinal 


_—_ 


Right would ſecure therecetyer, againſt all His Mzjcſty ecn'd 


1 crave out of theſe Lancs, except in o far, 25 he did ex2:-Ny 


reſerve at the making of the Diſpoſition; nor & T {ee . 1957 
reſervations of fo:mer Rights were neceſſar in Diſpofiricrs . *: 


theſe Rights were reſe:v'd withour them , and if they were 500 
cut off by the Alienation it 1e!f, 
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But, notonly doth this Novo dams: diſpone in favous of 


my Client , the Land out of which theſe caſualicies are ſought, 
bur it diſpones them , cum omni jure, & titulo, intereſſe & juri|- 
clameos, tam petitorio quam poſſeſſorio , que nos , aut pred. 
ceſſores , ant ſucceſſores noſtri , habuimus , habemus, vel quovis 
modo habere poſſumns, in, & ad, didas terras, What can 
be more expreſle? tor if His Majeſty had any claim to, or right 
in., theſe Lands, any manner of way he here diſpones ir, 
and transfers His Right, in, and to my Client, it His Ma- 
jeſty.have any Righcar all, it muſt be wel jus , wel intereſſe, 
wel juriſclameum , and it it be either of thole , it is diſpon'd : 
Bur leſt it might be pretended, that this Clauſe extended only 
to ſecure the Property ( which is-not its only effet. as I 
ſhall clear hereafter ) Therefore, the ſtile of a Novo damus bears 
omne jus , non ſolum quoad aliquam ejus partem , ſed & od 
omnes cenſus, firmas, & proficua, ratione warde, purpreſture, fo- 
ris fafture, non introitus, eſchete, &c, vel quocurque alio Jure, 
vel titulo: From which general Clauſe,I draw theſe inferences ; 
firſt, that this general Clauſe muſt ſeclude His Majeſty , ſince 
tantum valet genus quoad omnia, quantum ſpecies quoad ſpeciala, 
Bald, conſil 1, lib, 3. Gemin, conſil, 65, & 1, fi duo ff, de admi- 
iſt. tut, And theretore , {ince a ſpecial gitt of this Marriage 
would have ſecluded the King or His Donator , a general con- 
ceſhon muſt do the ſame , eſpecially ſince. this general was 
deſigned to ſecure againſt all , in reſpect particulars could not 
be reimembred ; evenas we lee in general Diſcharges , or Re- 
nunciations, wh:ch are as valid qzoad all, as any particular 
Diſcharge can be, as to a ſpecial debr or deed; and ſince this 
general Diſcharge ot all former Caſullittes, .1s ſo ott repeated, 
and repreſented under ſo many various terms , which can fig- 
nifie not{:ing,. it they did not exprefſe the exuberant wil! 
and inclination of the Prince, ro denude himſelf, and ſecuie 
his Vaſſal , aginſt all former Caſualities, as well Marriage 
as others : and this Clauſe is equivalent to that Clauſe ſpoken 

0: 


alles; 446 | 
of by the Doors , quovis mode wacet, Which comprehends 
omnem modum vacandi , & omnes formas excogitabiles renuncias 
tionis, Cap. conſil, 14, 2, General Clauſes ſubjoyn'd to 
ſpecials enumerat , muſt be extended at leaſt co all ſuch ſpe- 
clalities, as are of the nature of the ſpecialities enumerat , tor, 
the ſubjoyning a general to ſpecials , is defigned to ſupply the 
not enumetation of other ſpecialities which are homogeneous, 
clauſula generalis que ſequitur caſus ſpeciales enumeratos , ex- 
tenditur ad ſimilia ſpecificatis,Socin, conſil, 316, Buto it is, that 
the caſuality ofa Marriage is of the ſame nature, with many 
caſualities he: e ſpecifically expreſt, ſuch as Ward , Non-entry, 
Eſcheat, ec, to which the Superior having right in the ſame 
way' as he has to Marriages, it is pteſumed , he wonld dif- 
charge it in the ſame way with them, 3. General Gifts 
muſt be extended to ſuch particulars, as probably the Granter 
would have gifted it they had been expreſt ; bart ſo ir is, that 
itis beyond ali'doubr, but, that His Majeſty , it he had been 
asked , whether he was content to diſpone and gift the Mar- 
riage, he would have conſented very freely to gitt the Mar- 
riage , as well as the other Caſualities, this Marriage muſt 
therefore paſſe under the general ; and how can it be thought, 
that he who granted all other Caſualities, would have 
refuſed this*or what ſpeciality was there in this Caſualicy, which 
might have occaſioned this refuſil? Nam geineralis clauſula idem 
operatur , quod ſpecialis, ubi non [ubeſt ratio diverſitatis , Curt, 
conſil. 19 and upon this ground it is ſtatute, thar gener2l clauſes 
in Remiſfions , thall be extended ro all crimes of lefle gravity, 
then the chiet crime which is expreſt, At.62.7F.4.Par,s, and if 
oreat Crimes can be taken away by general claules , ſure it can- 
not be denyed in civil Caſualities, waich are of their own 
nature caſter pardon'd,and of lefſe conſequence:and by that Ac, 
it is clear, that the general clauſe was extended formerly to ail, 
even greater ciimes then the crime ſpecified; a d it a Starute 
was neceiar thee , it is much mote necellar here, «ls the 
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general clauſe carinot be reſtricted, Sure he who granted the 
Property , would not ſtick at a Caſuality , he who granted 
the greater , would not ſtick at the leſſer; he who granted 
ſo many Caſualities, would not ſtick at one; he who granted 
all the others of that ſame natute , would allow this to paſſe 
with its fellows ; and he who granted Ward , which is the 
cauſe of Marriage, would not have refuſed, to grant the 
Marriage , which is but an effect and conſequent of that Ward : 
And this leads me into another Argument, upon which I lay 
very much weight, His Majeſty has here gifted ommnia pro- 
ficua & devorias que contigerant ratiove Wards, bur ſo it is, 


oy 


that Matriage is a Caſuality proficuum & devoria, which falls 
by reaſon of Ward-holding: and ſo contingit ratione Wards ,. 
for, Ward here is taken not as a nakedCaluality, but asa holding, 


and therefore it is, that when by the ſtile of 4 News damus , all 
Caſualities are enumerated, Marriage only is not ſpecified in 
theold Signatures , becauſe that caſualiciy vas ſtil] lookt upon, 
as comprehended under the general, omznia proficua ratione 
wards, Not only do many general terms of this Novo damus 
ſecure againſt this and all other Caſnalities, but His Majeſty 
in his conceſſion, expreſſes all the wayes of tranſmiſſion, where- 
by theſe Caſualities could be given by him to his Vailal,, viz, 
renuntiando, trauſferendo, & extradonando ead:m , cum omni 
attione & inſtantia : and in contemplation of this Right, His 
Majeſty has a conſiderable compoſition in Exchequer , which 
makes this to bemot only a Gitr, but a Bargain, not only meer 

Law, but Equity, | 
To ballance theſe reaſons , it is repreſented for His Majeſty, 
and his Donator , that all his Majeſties conceſſions are gra- 
tuitous, and muſt not be too largely extended , for what com- 
poſitions are payed , are rather payed as fees to his Majeſties 
Officers and Attenders , then as a price, and theſe are roo 
low, and unproportionat, to what is given, to deſerve that 
name, 2, That his Majeſty cannot be prejudg'd by the neg- 
[oops 
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1igehice of his Others, and what he paſſes in favours of his Vaſe 
fals, deferve 2 farther conſtruQion, theh what is done by othet-** 
Supetivers; and'though general Clauſes may carry away Cafuali- 

ties from them , becauſe it is ptefum'd, that they have leiſure to 
ponder every word , inany.'Righr they grant, yer His Ma- 
jeſty being loaded with theyeighty affairs of the Nation, can- 
not. vaick to ſo exadt obſervations : and therefore it was 
thought fic , that. the negligence of His Officers, nor the 
#mportunity of parties, ſhonld not prejudge him, 3, Thar 
thegift ofa Ward , per ſe, would not <catty the Caſuality of 
Marriage, if it were not expreſt'; ergo, Matriage.could not 
be comprehended , under the Cafaaliry of Ward which is here 


_ expreſt, 4. That general Clanſes are in many caſes but 


error ftil;, andare reſtrifted by the decifions of all our Courts, 

thus though theſtile of a Gift of -Eſcheat, doth diſpone all 

movezbles which the Rebel had, or ſhall acquire, yer, theſe 
Gitts are reftrited by our decifions, to what the Rebel had, 
the time of his rebellion, or ſhould acquire within a year after 
the rebellion: though Gifts of Ward and Matriage bear, ay 
and till the entry of the next lawfull Heir , yet theſe Gifts are 
reſtri&ed to three terms Non-entries, ſubſequent tothe Wards 
and though Gitts granted do bear relief, yet they would not 
carry a right tothe relief, 5. That thedeſign of a Novo damns 

is to ſecure the Property, but not to tranſmitca Right to any 

Caſualities not expreſt; and thus the King might, .notwith= 

ſtanding of a Novo damns crave bygone Few-duties.z nor wauld 

it debar His Majeſty from craving Taxt-wards or Marriages, 

as was decided in the caſe betwixt His Majefties Advocat, and 
Pierſtoun , where it was found , by the. Exchequer, that Mar- 

riage was not comprehended under the Novo damns , becauſe 

it was not expreſt, | 

Iam not, my Lords, willing to leſſen His 'Majeſties fa- 
ours to His Subjets, who were not worthy of them, if they 
underyalued them z and therefore , I beg leave rather to mag- 
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nifie them ſo far, as to think , that they ſhould not beinterprer 
ſo narrowly , as to-bear a proportion to our deſerts, (for the 
favours of Princes cannot , like his whom .they repreſent , be 
merited) but ſo auguſtly and opulently, as may bear a pro- 
portion to the greatneſſe of him who diſpenſes them , as Clarus 
and all the Feudaliſts obſerve; and.it the word can admir a laige 
interpretation,the grants of Princes ought to have ic - So , that 
ſince theſe general clauſes would carry all Caſualities in Gitts 
oranted by privat Superiors, much more ought chis to be allowed 
in auguſtioribus principum conceſſionibus , eſpecially in Diſ- 
charges granted by them of all tormer incumberances , which 
being of the nature of Indempnities , ought like them to be 
interpret all poſſible wayes to detend the poor Vaſſal, Nor do 
Ideny, bur the negligence of His Majeſties Officers ſhould 
not prejudge His Intereſt , yer, Gifts granted cannot be called 
negligence; fortheone is an omiſhon, and the other a com- 
miſſion . the one is a privation, and the other a poſitivea&; 
the deſign of that Statute was to defend His Majeſty againſt 
the omiſhon of His Officers, ſuch as the ſuffering His Rights 
to preſcrive , or omitting to propone Detences tor him; and 
'f the words of the Ae 14. Par, 16, Fa, 6. are, that in the pur- 
We. ſuing or defending any of Hw Adtions or Cauſes, the negligence 
We. of His Officers omitting any exception, reply, &Cc, ſhall not pre- 
Judge him, But God torbid that every Gitt granted by His 
Majeſty, and paſt by his Exchequer, might be thereafter que- 
ſNtioned, becauſea ſufficient compoſition was not payed, or that 
it was not founded upon a ſufficient cauſe, for elſe, all our Sig- 
natures and Rights might be queſtioned ; this wete to unhinge 
all our Securities, and to endanger all His Majeſties Officers, 
21A but how can what is paſt His Royal Hand, be thought to be 

Fd paſt by the negligence of His Officers ? And how :mpcrti- 
Wee nent were it, for his Officers alwayes to ſtop what His Majeſty 
WML .j commands 2 
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Tconfeſſe, that the Gift of a Ward per ſe, would not carry 
Marriage ;, but it His Majeſty did grant o»wnia proficua ratione 
Wards contingentia , though ina ſingle Giit, I think it would 
give right to the caſuality of Marriage z and-yet, that caſe 
would not be ſo ſtrong as outs; for in ſingle Gifts , it is proper 
ro expreſſe Caſualicies diſpon'd, but in a Novo aamus it is other- 
wiſe; tor the defign there, is by the enumeration of all ſpecial 
Caſualities, and by ſubjoining a general to theſe, thereby to ſe- 
cure againſt all theſeCaſual:ttes, 
To what is tounded upon rhe errors, that are in many of our 
Stiles, I need only anſwer , that regulariter tilus equipollet juri, 
& pro Lege habetur , l, fi” quando C. de injur, Batt, in l, peritos 
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f. de excuſ, tur, And therefore , though as Laws may be abro- 


ated or reſtried, fo Stiles are ſubject to the ſame trailty, yet, 
unleſſe it can be made appear , that theſe Stiles are reſtri&ed by 
the conſtant current of Deciſions , or by ſome expreſſe Laws, 
certainly, Stile muſt rule us : Stiles are the product of common 
conſent, and are introduced atrcer much experience, by ſuch as 
underſtand ; they are to Lawyers, what the Cart is to Geogra- 
phers,or the Compals to Sea-men; and th's is (o far from being 
convell'd, that is eſtabliſhed by the inſtances adduced, by the 
Donator tor Gittsof Eſchears and Non-entries, did take place 
according to the latter, £ill they were reſtricted by expreſle Ats 
of Exchequer: and ſure theſe Adts had been needleſſe, it the 
Stile had not been binding , before theſe Statutes drawn back- 
wards,but having a future obligation only,every man knew how 
to compone or tranſa&t tor them accordingly, 

As to the inſtance of Reliefs, by-gone Few-duties , Taxt- 
dutics of Ward and Marriage ( which was Pzerſtons caſe) it is 
clear, that the reaſon why theſe paſſe not under general Gifts 
is, becauſe they are liquid , and ſo cannot be compon'd tor , in 
Exchequer,as Ho/e well obterves,for theſe are no contingencies; 
and fince the Law gives right ro any thing in -a Signature , be- 
cauſe it is compounded for z theretore , in juſtice theſe things 
PE cannot 
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cannot be comprehended in. a Signature, which are not.com- 
pounded for, We have likewiſean expreſſe AR of Parliament, 


appointing that Reliefs ſhould not be compounded for , which 
draws out theſe from the common objeRion, and ſtates Reliets 
in a caſe far different from ours, 

- And though it be'much urg'd, that His Majeſty having taxc 
the caſuality of Ward and Marriage in this Gift, it is moſt 
preſumable, that He would have expreſt the caſuality of 
Marriage, it he had defigned to have tranſmitted ic , {ince that 
caſuality was then under conſideration : Yet,this is but a remote 
conje&ure, and muſt cede to the ſtronger preſumptions urg'd 
in the contrair , and fince the Signature 1s not drawn by His 
Majeſties order , but by the Vaſſal » the preſumption ceaſes, 
and it is more preſumable, that the Vaſſal would have expreſt 


-this caſuality , had he thought it neceſlar : and whatever 


might be urg'd , if this caſuality of Marriage had been expreſt, 
but had been deler; yet there can be little difficulty, where 
the Signature was preſented without it, and where the Vaſlal 
reſted upon the general Clauſe, | 

All ke Lawyers of our Nation have adviſed, that this Novo 
damus did ſeclude Marriage, though not epreſt , all the people 
have eſteem'd ſo, and upon that eſteem, they have bought and 
ſold accordingly , Rights carrying ſuch a Nowo damus ; So that 
whatever may be done as to the future , yet ſince ſo many have 
compon'd with His Majeſty for ſuch Gitts, in contemplation 
they carryed all Caſualities, and that ſo many have given con- 
ſiderable ſums to ſuch as had compon'd for them,upon that con- 
ſideration ; Since this opinion was ſo old and univerſal, and fince 
!gnorance in it (if it be an error) was ſo invincible, being war- 
ranted by the advice of the ableft Lawyers; I cannot ſee how 
in Law quoad preterita it can be otherwiſe interpret, whatever 
tate it may have for the future, 

The Lords found , that 4 Right granted by the Kinz, with 4 
Novo Damus , did not only ſecure the Property , but ſecluded all 
Caſualities that were expreſt ; but that it did not defend againſt 
Caſualities which were not expreſt, For 
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Whether a Contratt entered into by a Minor , who averr'd himſelf 


XIII, PLEADING. 


to be Major, and [wore never to reduce, be revocable, 


1 


He Law might ſeem a ſevere Maſter, if it only impoſd 
upon us what we were to obey, and exacted from us an 
intire ſubmiſſion to what it did command : but in re- 


compence of our ſubmiſhons, it returns us its prote&ion , it 
doth ſupply want of ſtrength in the weak , when they are in- 
oaged againſt the ſtrong z want of wit in the ſimple, when they 
are ingaged againſt the ſubtile z and want of age in Minors, who 
would otkerwayes be very eaſily circumveened : it appoints 


ey ond 


its Judges to be their Tutors, and whilſt ſuch as rely upon their 
own wit, may be ci:cumveened, they are by its aſſiſtance plac'd 


a'l hazard, 


Amoneit thoſe other Minors, who dayly come tocrave from 


you, the reduction of what they did in their Minority, none was 
ever more favourable then my Client, he being a perſon, who 
becauſe of the lownefle of his parts, and meanneſle of his breed- 
ing,isiike to continue very long a Minor, 
malitia, can in ſome cales toreftal Majority , and a!moſt meet ic 
balt way,certainly want of wit and ordinar ſagacity,ſhould extend 
the priviledge of Minority, = perſon by whom he is 1&s'd 


And it ſharpneſſe, + 


being 
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being his own Kinſman, and one in whom he confided very 
much,pleads likewiſe for a more liberal reparation, and the ſame 
principle which makes murder under truſt tobe treaſon , ſhould 
likewite make the leſion here to be more eaſily reparable , and 
ſhould not only weaken the Detences , but ſhould likewiſe be 
a ſufficient ground to repell ſuch as were of themſelves relevant: 
and the leſion here, is not one of theſe (mall injuries, but is a 
great and conſi/erable loſſe , wherein the Minor has not only 
been induced to (ell his Land, though the Law appoints , that 
a Minors Land ſhould not be {o]d , but by the Authority of a 
Judge but to ſell his Fathers Heretage, tranſmitted to him 
by along ſeries of Anceſtors, and to ſel: it too without the con» 


ſent. of his Curatots, who are the only perſons who ſhould 


defend and ſupply his infirmity, 

Againſt theſe reaſons, it isdebated for the Defender , that 
though Minors have great priviledges allow d them in Law. 
yet many cauſes may occurre , wherein it were unjuſt to propor- 
tion exactly the prices of what they ſell, with the ordinar 
prices of what is ſold ; and the fame equity whereupon their 
priviledge is founded , may make ſuch exacnefle , nor only to 
appear to be, but really, to be rigour, As if a Minor ſhould, 
to free him from the Gallies, obliege himſelf to ſell Land 
at an caſte purchaſe, to one of his Countrey-men , who were 
then ina Forreign Connery with him,and from whom he could 
only expe money, and which money being to be beſtowed up- 
an Merchandize in theſe Countreys , might produce far greater 
advantage to the Merchant, then the Land could , which ,and 
m2ny other inſtances, may clearly evince, that if Minors had 
not ſome way whereby they might ſecure ſuch as would con- 
tract with them , the Law would ſecure. them , but as it doth 
priſoners, and which was deſigned to keep them tree, would 
take their treedom from them and therefore, the Law has 
introduc'd, that Minors being in confinio majoritatis, may 
{ubjoyu an oath to their Contracs;which oath is, becauſe ot irs 

—. 06 | 7 divine 


T \ 
divine character , and of the reverence thats dne to thar oreat' 
God; who'is called upon as witneſſe in it ,. by all Chriſtian 
Lawyers declared to be ſufficient to fix and corroborzt the Con- 
cra& to which it is ſubjoyn'd, For, the Law of God 6blies- 
ing every man to obſerve what he has ſworn, even though 
ro his prejudice, it wereunfic that the Law's of men ſhould be 
more binding thanthoſe, Likeas, by the common Law, !, x, c, 
ſi adverſus venditionem, an oath confirming Vendition is de- 
clared binding, Nullam te eſſe contraver ſlam moturum, neque per. 
jurij me auttorem tibi futurum ſperare debuiffi, And authent, 
Sacramenta puberum , doth expreſly tell us, that Sacraments 
puberum ſponte fac#a , ſuper contradidtibns rerum ſuarum non 
retrattandis , inviolabiter cuſtodiantur, Which is likewiſe 
obſerved by our Law, the laſt of February, 1637, and by a 
late deciſion, 10, February, 1672, Mr, George Wanch contra 
Bailie of Dunraggat, But not only has this Minor oblieged 
himſelf upon oath,not to revocke, but he hath likewiſe declar'd 
upon oath in the ſame Bond, that he was Major, and Majority 
being that which cannot be known by the eye, and therebeing 
no liquid and preſent proof of a Minors age, the Law ſhould have 
prejudg'd Commetce very much , if it had not allow'd that a 
Minor aſſerting himſelt to be a Major, ſhould notwithſtanding 
be reſtor'd againſt his own declaration : for by this , not only 
ſhould Minors be diſabled from getting money to do their ne- 
ceſſar affairs, but likewiſe Majors behoy'd ſtill to wait till they 
ſhould get an ex2& probation of their Age; which probation 
is very difficult with us , where there are no certain Regiſters 5 
and conſequently, Majors mighr, becauſe the probation of 
rheir Majority conld not bepreſently inſtructed , be very much 
prejudged , and ſometime the probation of Age, being that 
which cannot appear convincingly to the fi2he; and that being 
a caſe, wherein ſuch as contract with Minors might be cheated, 
it was vely juſt, that ſince the Law defigned only to 11ſt Mi- 
n9:s that were cheated , that it ſhould not give the fame vri- 
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viledge to ſuch Minors as cheat others, by aſſerting themſelves: 
to be Majors, /, 2, $i min, ſe major, dixerit, $i is qui minorens 
2unc ſe eſſe adſeverat, fallaci majoris atatis mandacio to deceperit, 
cum ſuxta ſtatuta juris, errantibus non etiam fallentibus minori- 
bus publicajura ,. ſubveniant , in integrum reſtituti non debet, 
And fince Diocleſian, who was not only no Chriſtian , bur a, 
perſecuter of them , did bear ſuch reipec to an Oath , what 
reſpec ought it to have trom Chriſtian Judges , who it they 
ſuffer this Oath to have no effeR., are the occaſion that the 
Name ot God is taken in vain?" 

Minors may be puniſh'd for perjury, falſhood , and cheating, 
and theretore, it tollowes neceſlarily, that they may much more 
be bound by Oaths, tor it were injuſt co puniſh them tor per- 
jury, it they underſtand not perfectly the ſtrength and efficacy 
ot an Oath , and if they do underſtand that, there is no reaſon 
to abſolve them trom it: and if it can bind chem to ſevere and 
corporal puniſhments, it can bind them much more to the per 
tormance ot. civil Contradts, . 

Nor.can it be deny:d , but that our- Law reſpe&ts ſo much an 
Oath; and finds it ſo obligator, that deeds done by Women in 
{favours of ſtrangeis, ante matrimonrioate null, though ratified 
by an Oath,. as was decided 18, February, 1663, Briſhand con- 
ira Douglas, at which time, the Lords were of opinion , that 
all. obligations which are zpſo jure null, ſuch as obligations 
made by Women ſtante matrimonio, and by Minors having 
Tutco:s and Curators , but without their conſent, are ſtil! 
null, though they beratified by an Oath: and it this be true, 
as is acknowledged, they contend, that there is no reaſon why 
all Contracts entred into by Minois ſhould not be valid, tor the 
obligation of an Oath lyes in the hazard of perjury, and in the 
religious reſpect which Lawyers have to Oaths;, and in point 
ot Conſcience, what difference is there betwixt Contracts 
2þſ{a jure null.or ſuch as arenot ſo 4 God rakes no notice of ſuch 
ſubtile differences, and fince the Oath is the ſame in both, 
why 
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why ſhould it not produce the ſame effed ? It is the Oath which 
in this caſe oblieges, and theretore , though the Contract were 
null, yer the Oach till binds , and ſubſiſts, though annext 
toan null Contract, evenasa null Contra may be ratified, 
or homologated, And that Contracts upon Oath» do bind 
Minors, though they have Curators, and though they ſub- 
{cribe without their conſent ,. is maintain'd by moſt tamous 
Lawyeis, as Andreolas, contraverſ, 202, Eſt enim hes opinio 
(inquit ille) fundatain religione juramenti, que ſemper militat, 
ſive Minor habeat Curatorem , ſive non, & cenſequenter cum 
reliziojuramenti, & odium perjurit in utroque militat caſu , is 
utroque etiam debet manere effectus, Other Lawyers aflure us, 
that juramentum Minorem, repreſentat Majorem , and therefore, 
fince Majors are bound, and Minors (wearing are Majors in 
the conſtruction and interpretation of Law, Mino:s ſwearing 
ſhould be alſo tyed by theſe Contracts, Nay ſome have ſaid, 
that juramentum fingit Minorem non habere Curatorem, Bald & 
Corn. ad auth, ſacramenta pub, And according to the Canon 
Law ( which Craze {ayes, we tollow in what concerns our con- 
ſciences) juramentum ſemper eſt ſervandum', quotieſcunque 

poteſt [ervari ſine diſpendio (alutis aterne, | 
It is likewiſe alledged for h:m, that Minoribus deceftis , nou 
decipientibus eſt ſuccurendum z becauſe there, the want of wir, 
which is the ground of reſtitution, ceaſes; and it were alſo 
unjuſt, that this remedy ſhould be abuſed againſt the deſign 
of the Legiſlator; nor thou'd the Minor have the protection 
of that Law, which he has offended : But (o it is, that its 
offered to be proven here, that the Minor was a perſon trafftqu= 
ing upon his own account, and fuch cannot be reſtored , Fortis 
ae reſtit, min, part, queſt, 23, How dangerous were it, it {uch 
2s were Merchants, and common Traders , ſhould be repon'd 2 
for then , who ſhould Contra& with them , or how could in- 
nocent people be ſecured © That ſame neceffity and publick 
intereſt , which introduced the priviledges of Minority , _ 
3:KCe 
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likewiſe introduced many other priviledges in favours of Com- 
merce ; and fince it were diſadvantageous to debar Minors from 
Trading , it were unreaſonable to ſtate them ina condition , in 
which their Trade would be ineffefual ; for who would bargain 
with them, or beſtow truſt upon them, it their tranſa@ions 
could be reſcinded upon the pretext of Minority e Ir is ( fay 
they ) to be preſumed , that experience and art ( learned by 
them whilſt they were praRtiſers) doth ſupply the imbecillity 
of their greener years , and ſince by learning and arr, ſuch as are 
very young do outtrip yery far ſuch as are of riper years , and 
attain to very much exa@neſle in the ſubtileſt Sciences, why 
may not application refine them alſo to a ſufficient conſiſtency 
in merchandizing , in which there are no ſuch myſterious 
points « Upon which account, even our Law has introduced, 
that Advocats, Nottars , and others in publick Offices, can- 
not reyock what they do in their Minority, as was decided, 
I9, Fuly, 1636, | 

If, ſay they, the Minor was forced to ſell his Heretage, it 
was to redeem his perſon from priſon, and freedom is prefe- 
rable to Heretage, becauſe liberty can pleaſe without Heretage, 
but Heretage ſignifies nothing to one who wants liberty; and 
for this Heretage my Client gave out his money , by which 
he had raiſed himſelf to a conſiderable Fortune , and being 
forced by want of this money to quite his Trade, he did looſe 
hope of gaining a greater Eſtate, then that which the other 
ſold - but this he did to prefer his friend to his hopes, and fo 
this frendſhip and relation which the Purſuer would make the 
foundation of a Cheat, was indeed the foundation of this tavour, 
and the Law preſumes, that his Couſen would not have cheated 
him, 

Notwithſtanding of all which plauſible repreſentations, 
I humbly conceive , that the Minor my Client ought not to 
be tyed by this Oath, and that what I debate in his jtavours 
may be the better underſtood , your Lordſhips will be pleaſed 
co 
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to conſider , that all civi] polifh'd Nations, have in effec re- 
fioned fo far their liberty to their Legiflators, that theſe in 
their Contracts, are tobe ruled by thoſe in their Statutes: and 
God Almighty is more concerned in the ceconomy and govern- 
ment of the World , then in the obfervation of privat Oaths ; 
and therefore , we muſt conſider more the force of a Law , then 
of an Oath , and it privat Oaths amongſt parties could derogat 
from publick Laws, then the publick Laws ſhould be abſolutely 
evacuat, and remain as the empty ſhadowes of what they ought 
ro have been, - And from this I infer , that ſince the Law 
has thought fit to declare all deeds done withour the conſent 
of Tutors and Curators to be null , that no deed done by any 
Minor having Curatots, can bind him, except he be authoriz'd 
by their con{ent, 

And from the {ame principle, I likewiſe infer, that the 
former diftin&tion made in Law, betwixt ſuch deeds as are 7pſo 
ſurenaull, and ſuch as are not 7pſo jure null , but are only re- 
cuceable, is ſo far reaſonable , in relation to this contraverſie, 
that though deeds that are zpſo jure null be not reduceable, if 
they be not confiimed by an Vath, yet deeds that are ipſo jure 
null, are reducable though ſworn, tor in caſe thedeed be ipſo 
jure null, it.is reprobated by Law, and ſo is no deed in the 
conſtruction of Liws and it it be no deed , it cannot be con- 
firmed by an Oath, for aconfirmation preſuppoſes a pre-exiſt= | 
ing deed, ſed oz entis nullz [unt qualitatis nec accidentia, and 
ſo this Oath wants here a baſis upon which it can be fixt, 2, Tt 
were unfit, that what the Law has expreſly condemned, it 
ſhould allow others to evite, for it ſhould thus cheat it ſelf ouc 
of its own authority , by ſuch indirect courſes, Zr quod aired72 
fiert non licet , nec per ambages fieri licet, In vain were Laws 
to be made, if every privat min might enervat its force, and 
evite its fanQtion by ſuch {ubtertuges ; this were to invite men 
to break and [corn Laws, to allow them to tear off their own 


yoak, and to place every privat man above the Lej_ 
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' For, as'Oaths exaRted by Maglſtrats obliege-not, when they are 
contrair to the Laws of God z ſo the Oaths of privat perſons 
obliege not, when they are expreſly contrair to the Laws of 
our Rulers, who are gods upon earth, And as vows arte declared 
null by God himſelf, it given by a Maid without the conſent of 
her Father, ſo ſhould Oaths for the ſame reaſon not obliege ſuch 
as have Curators,for theſe are the Parents in Law, 3, No Oath 
can be vinculum iniquitatis,the tye of injuſtice , bur fo it is, that 
where a deed is declared null by the Law, that deed is in fo far 
injuſt; and to allow a deed that is injuſt becauſe ir is ſworn, 
were to eſtabliſh injuſtice by an Oath,and to pur it in the power 
of every privat perſon, toalter the nature of chings,, and to 
make that juſt which is injuſt, 4, This would diſappoint the 
cares and pains of the civil Magiſtrat ; for , his deſign being 
to ſecure our poſterity , becauſe of the imbecilliry of their 
Judgment, that would be abſolutely eluded, and poor Minors 
would by that ſame want of Judgement and fagaciry , for 
which their deeds are reduceable, be induced to ſwear , and fo 
the remedy will become effecual , nam eadem facilitate juunt 
qua contrahunt, And ſince Minots cannot be oblieged in their 
Minority , becauſe of their imbecillity, Oaths ſhould not bind 
them, except it could ſupply that ; and fince the Law has 
given them Curators, it is juſt the deeds done by theſe Minors 
(hould nor be reſpected in Law, fince the forms preſcribed 
by Law are not obſerved, nor the reaſon ſatisfied whereon 
it is founded, 5, This would open a door to perjury, 
for ſuch as could not cheat Minors, becauſe of their leffe age, 
would cheat them by their Oaths; and thus, Oaths which 
ſhould not be given but upon ſolemn and extraordinary occaſions, 
would become cheap, and would be taken in every Ale- houſe, 
adminiſtrar by every Nottar or his Servant, and the beſt of 
tyes would oftimes be us'd in the moſt ſinfull occaſions : and 
how can ſuch Oaths as theſe obliege, fince they want all the 
three qualities of an Oath , and tor which , Oaths are declared 
in 
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in Sctipture to be obligator £ and theſe are, that they ſhould 
be in truth , injudgement , andin righteouſneſſe, Tknow, 
that every man may renunce what is his own intereſt , but this 
Maxime holds only where men underſtand their own intereſt, 
bur not in Minors, who want that ripeneſſe of Judgment , by 
which their Renunciations are ſuſtain'd, And that the Oath 
is obligatory, though not the Contra, is but a meer quible, 
for there is no action ariſing in common Law from an Oath, 
qua tale, Bart, ad |, ſi quis C,de fidejuſs, Imol, adc, cum contingat 
de jure-Jur, Such anOath oblieges inConſcience,but not inLaw, 
and though it be the ſubſtance in the one, it is but an accident 
in the other, 

I need-not debate here, that the authentick Sacramenta 
puberum, alcribes only this cogency to Oaths which are oven 
taftis ſacroſanttis evangeliis , which though it may ſeem but a 
ſolemnity , yet has great force with it, in my opinion ; for 
ſolemnities do raiſe up the attention, and obliege more the 
{wearer to advert. to what he is promiſing : and if Witneſles 
and others come to age, need theſe advertiſments, much more 
do Minors need them, ſince they are oft overtaken by inadvert- 
ence, And as this caution ſeems not to have been unneceſſarily 
adjeed by that excetlent Law ; ſo Seraphizus and others have 
required neceſſarily , that ſolemnity in ſuch Oaths as theſe, 
antiqui quo major eſſet jurisjurandi retigio , pleraſque adinvene+ 
runt ceremonias, que jurantibus terrorem ac formidinem incute- 
rent, Ann. Robert. Pag, 188, and {wearing by touching ſomewhat 
that was ſacred, was very old, Virgil, 

Tango aras medioſque iznes & numina teſtor, 
Fuſtin, allo, 1, 22, relates, that Agathocles ſwore a confederacy 
with the Carthaginians , expoſitrs tadtiſque i2nibus cereis : and 
by all our old Evidents it is clear ,, that ſwearing upon the Bible 
or Altar, was uſed in all extraordinar caſes, And for the ſame 
reaſon , Oaths in Writ have been oft-rimes little reſpeced by 
Lawyers, becauſe the Writ 1s oft-times not read nor conſidered, 
X and 


and paſſeth,by too hare. to havye all the force. which a f- 
lemn and judicial Oath delerves , vid, Bart, and 7, qui ju- 
raſſe » ff. de jure-jur, & fachin, contrav, lib, 3, cap, 8, So 
that we ſhould either not ſeek the benefit of theſe Laws, elſe 
we ſhould make uſe of the forms and ceremonies which they 
preſcribe, roy 

_ As to the aſſertory-Oath', by which the Minor ſwore thar 
he was Major , it is anſwered, that ſuch Oarhs ought not to 
be reſpeted furder then as the abovye-cited Laws declare, 
which is , that cheſe Qaths ought to bebeliev'd , cxcept the 
contrair can be proven by Writ, and that the cruch and ſtrength 
ot this probation cannot be taken off, and enervat by Witneſſes, 
fora Writ is a. more binding , and concluding probation then 
Witneſſes, who may be miſtaken, or may be corrupted, $£; 
tamen in inſtrumento per ſacramenti religionem majorem te eſſe 
adſeveraſti , non ignorare debes , excluſumtibi eſſe in inteerum 
reſtriftions beneficium, niſi palam, & evidenter ex inſlrumen- 
zorum probatioze , per non teſtium depoſitiones te fuiſſe minorem 
oſtenderis, But here it is offered to be proven, by the Regiſter 
of the Church- ſeſſion where my Client was baptized, that he 
was Minor the time of the tranſaQion , and by this your Lord- 
ſhips may ſee, how dangerous it were to make ſuch Oaths as 
thele binding, and how eafily Minors may be induced, not only 
fo bind, but todamn themſelves, and how little this perſon 
deſerves, who was the occaſion and ſollicitour of the perjury : 
were not this to baffle that ſacred tye, by which Princes bind 
their Subje&s to a ſecure obedience, by which Judges obliege 
men to reveal the truth, and by which every privat man is 
ſecure, when he reterreth to his adyerſars Oath , the truth of 
what is contravetted amongſt them, Nor can the Defender 
muintain this Contra, as entered into by my Client, who was 
a Merchant by his proteſſion , ſince though that may defend 
ſuch as Contra& with him, in things relating naturally to his 


Commerce, yet that ſhould not be extended to ſuch Contracts 
as 
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as theſe , wherein my Client is bound to ſell his Heretage at 
too low a rate, Etque ex neceſsitate per modum privilegiiin= 
troducuntur, ultra caſus neceſſarios non extenduntur, ' Lands are 
not the ſubje& matter of that traffique which the Law doth 
priviledgez but on the contrar, Lands is not allowed to be fold, 
without the conſent and ſentence of a Judge - nay, and even 
theſe qui-veniam atatis 4 principe obtiuuerunt, Will be reſtored 
againſt the prejudice ſuſtained by them in ſelling their Heretage, 
l. 3.6, de his qui veniam tat, albeit no-man could tmpeterare 
veniam etatis , till he was paſt eighteen , and was proven to be 
prudent and frugal, /, 2, C. eod, which is all that can be alledged 
againſt this Minor, Nor ſhould our Law reſpe& much confi= 
ninm majoritatis, fincethey have ſhortened roo much the years 
of Minority, in making it end at twenty one ; whereas, the Ro- 
mans and others who were ſooner pe, and more ſagacious then 
we, extended Minority to twenty five: and fince our times are 
more cheating then theirs , it was fit that our Minority ſhould 
have been longer then theirs, But however, both of us agree, 
that minorennitas computanda eſt de momento in momentum, _ 

To conclude then (my Lords ) ſure that opinion in all con- 
traverſes ſhould be followed, which may do good, and.can do no- 
harm; and that is to be reprobated, which canidoharm , and is 
not neceſſar towards the doing what isjuſt,, But ſo it is , *thar 
not to reſtore a Minor in ſuch caſes as theſe, may, and will ne- 
ceſſarily deſtroy all Minors, who may be over-reached, and can- 
not be repon'd,becauſe of ſuch Oaths; whereas, ſuch as contradt 
with them, can ſuffer nothing by ſuch redutions; for, either 
the Minors with whom they contra, are l&s'd, and then they 
will not be reſtor'd, and therefore, ſuch as contract with chem 


© cannot be prejudg'd :but if they can make it appear thar they are 


prejudged, it will neceſſarily follow,that the Minor isnot lx$'d, 
and ſo the Contract will not be lyable ro reduction, and thus 
theſe Oaths will infallibly prove to be either unnecefar;or unjuſt, 
This Cauſe came not to a Debate. | 
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Aoainſt Forfeitures in abſence. 


md. 


XIV. PLEADING. 


My Lord Chancellour, 


. E have ſubjected to our: conſideration ; an Overture, 
'; which ought to be ſeconded by very convincing ”_ 
guments, before we paſs it ihto a Law, ſeing it inno- 
vats a cuſtom , which is as old as our Kingdom, and older then 
our poſitive Laws, And cuſtomes, like men, 'may be thought 
to have had excellent conſtitutions , when they laſt long ; and 


this AR,it paſt, ſeems to inter the oreateſt hazard upon the two 
higheſt-of our concerns, for ſuch are our Lives and Fortunes. 


The old inviolable cuſtom of Scotland was, that no probation 
could be led againſt- abſents, either in Treaſon, or any other 


Crime, in any Court, ſave the Parliament ; but the on! y Cet- 
rification in all criminal Letters -, was the being denunced 
Fugitives ( or out-law'd as the Engliſh ſpeak )which cuſtom 
hath maintained it ſelf for many hundreds of years, by its own 
reaſonableneſle , without the neceſſity of being fenced with 
any other Authority : and albeit the Parliament did reſerve to 


themſelves, aliberty to proceed againſt Traitours, in caſeof 


abſence , yet they neyer granted that to any other Court; 
where- 
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whereby it clearly appears, that our Predeceſſors have thought 
that. power incommunicable to all ſuch as were not Legiſlators, 
that procedure being rather a priviledged tranſgreffion, then 
-an execution'of the Law, But it is now ctaved by this Ac, 
that in caſe of perduellion , and riſing in Armes againſt the 
Prince, it ſhall be lawtuil to the Juſtices to lead probation 
againſt abſcnts, and forteit them accordingly ; which ſeems 
to me moſt inconvenient, for theſe reaſons, 1, Becauſe the 
Stiles in all Courts are equivalent to fundamentals, and by 
an expreſſe Ad of Parliament with us, Stiles are not to be 
altered - Butſoitis, there is no Stile in the Juſtice Courr, 
bearing any other certification againſt abſents , bur the being 


_ denunced Fugitives, 2, Thee was never any Inftances of it 


fince the foundation of the Juſtice Court , and a negative 
PraQique being ſo old and uniform as this , is moſt binding, 
eſpecially where all the conveniences, reaſons and advantages 
which are now preſt, were then obvious; our Predeceſlors 
were ſureas Loyal as we, and letus not be more cruel then 
they wete, 3, The old cuſtom was founded upon moſt con- 
vincing reaſons ; for when perſons are proceeded againſt in 
abſence , they want the benefit of exculpation , for proving 
thoſe juſt deteaces which are of ſo great conſequence to them, 
and their poſterity ; ſuch as are, That though they were preſent 
upon the place, yet they were tiken priſoners, and carried there; 
and were only going looſe upon parroll, or fell accidentally 
amoneſt thoſe Rebells, who had gathered themſelves together, 
or went there by a command trom ſome of HisMajeſtiesOfficers, 
for reclaiming thoſe who were in Armes, with many other 
defences which ( the party being abſent ) none can know, and 
though known, none aare propone , it being a maxime in our 
Law,that none dare proponeany thing to defend one,who being 
purſued for Treaſon is abſent, Another great diſadvantage, 
under which theſe w.ll fall who are purſued in abſence, will be, 
that ſuch witneiles may be received againſt them , as are lyadle 
ro 
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to juſt exceptiorſs, and whom they would decline, if they were 
preſent ; which objeRions likewayes,none know, nor dare pro- 
pone ; and it is likewayes very well known, that there are many 
witneſſes, who will depone upon ſuggeſtion, very many things 
which they durſt not aſſert, if they. were confronted with the 
party againſt whom they were to depone, being ſometimes 
overawed, and ſometimes through pitty driven to ſpeak only 
truth , when they look upon his countenance who is to live. 
or die by their depoſitions, Upon which accompt , confron- 
tation of witneſſes and parties hath, in the civil Law, been uſed 
as a ſucceſsful remedy , and in ours the witneſſes are ordain'd 
to look upon the pannells face when they depone, And albeir 
it may ſeem, that there is lictle hazard of a probation , where 
the caſe is ſo notour, as that of riſing in Armes; yet, the 
miſtake lyes in this, that though therifing in Armes be notour, 
it may be it is not notour who were preſent, and the perſons may 
be doubttull , though not the ching it felf, A third great in- 
convenience is, that whereas thoſe who are preſent may by in- 
tetrogators, reſtri&t , or explain , what ſeem'd diſadvantageous 
in the depoſition of ſuch as depone againſt them , they will by 
this innovation , forfeit this advantage amongſt other loſſes, 
4- No other Nation receives concluding probation againſt 
abſents; many inſtances whereof might be given , bur I ſhall 
ſatisfie my ſelf with that of Freiſland, cited by Sand, lib, 5. 
def. 2, Praxis noſtra habet ut Criminoſus fi fuga ſe ſubſtraxerit, 
ad inſtantiam procuratoris generalis citetur, & ſiprafixa die non 
comparet , fiducialiter bona in contumacie peuam annotantur : 
which is exa&tly our cuſtom; and by the civil Law, Tantnm 
annotabantur bona rei non comparentis,ita nt ſi poſt annum venerit, 
> ſatis dederit de ſtando juri, ea recuperat fi non, bona perdit non 
tamen de delifto habetur pro confeſſo, I, 1, & gloſſ, I, pen, & fin, 
ff. de requiren, reis, which Title begins thus, Dzivi-fratres 
reſcripſerunt ne quis abſens puniatur, & hoc Jure utimir , ne 
abſentes damneatur, And Hottoman tells us , that Majeſtatis 

crimen 


(167) 
crimen in foro apud ſuum pretorem ,. perduellio vero a populo 
Romano comiiis centuriatis in campo martis judicabatur ; which 
was much more reaſonable, then our preſent overture , ſeing 
the greater thecrime is , it ſhould be the more ſolemnly, and 
ſlowly judg'd: from which procedure of the Romans in Perduel- 
lion ,. it ſeems our old practique of judging only abſents in the 
matter ot Treaſon by a Parliament hath taken irs origine, for 
Comitiacenturie was tO them, whara Parliament is to us, T 
might here likewayes , alledge the authority of Matheus, the 
Learnedſt Civilian who ever wrote upon that ſubject, 744, 2, 
uum, 6, whole words are, Denique cum leges vetant ab(entem 
damnari , crimen perduellionis non excipiunt erit igitur & hic 
obſervandum, quod in aliis criminibus, ut abſens requirendus 
adnotetur,& bona obſigntntur, publicentur denique, ſi intra annum 
0x reſponderit, L, abſeatem, 5, C, de pcenss, I. abſentem, 6, 
| $5 de acculat ],ult. D.de requir, vel abſ. damn, Nam quanquam 
Perduellio graviſs:mum crimen eſt, videndum tamen ne 1n occaſio= 
nem [evitie atque calumnie habeatur ; & paz, 371, dicit Math, 
Falſum eſe abſentem in hoc crimine poſſe damnari, nec ullo juris 
loco excipi crimen Majeſtatis, Dicitque ſupradittam extrava- 
gantem Conſtitutionem , nullam authoritatem obtinere apud inter= 
pretes Juris civilis, 5, By the go, Ad, Parl, 11, Fa, 6. It is 
moſt juſtly ſtatute , that all the probation ſhould be led in pre- 
ſence of the Pannal, and the Aſyze , which ſhowes clearly, 
that our Law hath been alwayes jealous ot probation led in 
abſence, and that probation is only to be led in preſence, 

This innovation is recommen«ed ro us upon thele reaſons ; 
1. That theſe who are contumacious , and flee from juſtice, 
ſhould be 1n no better condition then thoſe who appear, and 
they cannot complain of any of the toreſaid diſadvantages, ſeing 
theſe are occaſtoned by their own ablence and fault, - To which 
it isaniwered, that a perſon who is puriued for Treaſon may be 
abſent , not upon the accompt of any guilt, but becauſe the 
citation never came to his knowledge ; as if he be at — 
abroa 
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abroad in Forraign Countryes , where citations at the Mercats 
crofle of Edinburgh, and Peer and ſhore of Leith ( which is all 
our Law allowes ) ſeldoin reach ; and ſometimes the perſons 
ſummoned, may be either ſick, or inprifon , and-not be able 
to appear , or being lyable to other accuſations , or fearing 
rather the preſent influence of ſome enemies , then their 
own guilt, dare not, For though Treaſon, as the moſt com- 
prehenſive of all other crimes to us, be of all others moſt 
abominated ,: when proven ; yet, of all other crimes, moſt 
Innocents are, by either malice or defign ofteſt enſnared, upon 
pretext rather, then by the guilt of Treaſon, For, as Lipſins 
obſerves of the times wherein Tacitus wrote , Frequentate 
tunc temporis accuſationes majeſtatls , unicum crimen eorum qui 
crimine vacabant, Tertullian in his apol, ſayes, non licere inde- 
fenſos omnino damnari, & a Carolo Magno izſtitutu eſt, lib, 7, 
cap, 145, Ne quis abſens in cauſa capitali damnetur, Plutarch 
in Alcibiades lite, makes Alcibiages to have given this prudence 
anſwer, to one who challenged him for not appearing to defend 
himſelt, Cetera ( inquit) omnialibenter , ſed de capite meo, ne 
matri quidems , ne forte is , pro albo atrum calculum imprudenter 
znjiciat, Notat, & Liberius Pontifex Romanus Conſtantio 
Imperatori,Fudicem non poſſe,abſente reo,de crimine ejus judicare, 
niſt aut iniquus Tudex ſit , ant privato odio [evit, Hiſt, tripart, 
l, 5. cap.16, Seneca faith,lib, 6, de Beneficiis, cap, 38. Duane 
zum exiſtimes tormentum,etiamſi ſervatus fuero trepidaſſe,etiamſ; 
abſolutus fuero , cauſam dixiſſe, And as Cicero very well ob- 
ſerves, theſe who are accuſed before any Judge for lite, conſide: 
oftner what that Judge may do, then what in juſtice he ought 
to do, Oratioze pro Onintio, And thus we find, that Arhana- 
fcus and Chryſo/tom would not appear at Councils,to which they 
were cited,albeit they feared their Judges more then their guilt, 
Niceph, lib, 8, c, 49. It were theretore very hard in any 
of theſe caſes, to forfeit an abſent of his Property,ſeing in theſe, 
innocence and abſence are very compatible, Nor doth His 
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( 169 ) ; 
Majeſty ſuffer great lofle by this, as is urged ; for if he'who is 
purſued tor Treaſon compear not , he is denunced Fugitive, and 
by that denunciation, His Majeſty poſſeſſes his whole Eſtate, 
till hedie, or compear and atter death, he may be fotteicr, 

The ſecond Argument is, by the 69, Ad, Par, 6, Fa, 5, 
Traitours may be forfeit after their death, in which caſe they 
areabſent, and want all the advantages above related, Bur 
to'this the anſwer is, that the Law is ſo juſt, and mercifull, 
that after a perſon is denunced Fugitive in the caſe of Treaſon, 
it allowes him all the dayes of his lite to purge his contumacy, 
by appearing to reclaim his innocence z and it never diſpaires 
of the one, till the other be elapſed : and when ir proceeds 
againſt any man to forteiture after his death, it ordains the neareſt 
of Kin to be called to exculpat him, by proponing defences, or 
objeions againſt the witneſſes, and tor doing every thing els 
which is uſual in ſuch caſes, or which might have been done 
by the Detun& himſelf, whereas he who is purſued in his own 
litetime , cannot defend after that manner , as ſaid is, Atter 
death likewayes, death it ſelf, which is the greateſt halt of 
the puniſhment , is over, and there 15 not fo great hazard , as 
there is in his caſe, who is forteit dureing lite , who is by thar 
Sentence ( without any poſſbility of hearing ) execute tmme- 
diatly upon his being apprehended, After de2th alſo , malice, 
and defign ordinarily ceaſes, ſo that the errors or prejudices 
of either purſuer or witnefle are not ſo much to be feared, 

The third Argument is, that probation may periſh in the 
mean time, if it cannot be received till after deach, To which 
it is anſwered, T7, That this Argument, aut nihil, ant niminn 
probat;, for, upon this account , Puriutes thould be ſuſtain'd 
tor all other abſents, this prejudice being common to all ; Bur, 
2. Tris f#fer;that a juſt probation ſhould periſh, then ther a ſuſ- 
pe&ted one ſhould be received z and this one inconven ence 
ſhould not weigh down the many, which arelaid in the ball»nce 
of the other fide, Parliaments are ordinar, and neceſiary a'r-r 
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publickRebellions, wherein that horrid Crime may receive its 
legal, aswell as ics juſt puniſhment ; or if they meet not, this 
may be otherwayesremedied ; tor, probation may be led ad fu- 
turam rei memoriam , though the party be abſent, reſerving to 
him all his other defences, by which the Kings right may be pre- 
ſerved, and the Lieges rights not prejudged, and of all proba. 
tions, that can-leaſt periſh, which is to be ledin the caſe ot pub- 
lick riſing in Armes, | 
The tourth Argument is, that the civil Law admits forfeicure 
in abſence, in the caſe of Perduellion (for ſo the common Law 
names. that kind of Treaſon which is: committed againſt the 
Prince,or State) and our Criminal Law being founded upon the 
Civil Law , ought in this, as in moſt other caſes, to be ſquared 
by it. To which my anſwer is, that there is no warrand for 
that aſſertion from the Law of the Romans . tor, by that Law, 
bona tantum annotabantur , as hath been (aid, in place whereof, 
banna hodie locum vhtinent , which is equivalent to our Denun- 
ciations, But becauſe citations of the Civil Law, would re- 
ſemble pedantry too much , I ſhall recommend to ſuch as doube 
this,the 16, verſe, 25, Chap: of the Ads, where Feſtus, a great 
Roman Lawyer, ſure, ( as all cheir Prefidents of the Provinces 
were) tells us, That it is not the manner of the Romans to dc- 
liver any man to die , before he who is the accuſed , have the ac- 
cuſer face to face, and be heard to defend himſelf concerning 
the crime laid againſt him, 1conteſle, that forteiture in abſence 
is allowed per extravag, Henrici ſeptimi (and it is well called 
an extravagant Conſtitution ) but that is accompred no part of 
the civil Law, and it we follow its model, we ought ro allow 
forteiture in abſence inall po.nts of Treaſon, as this doth; and 
eyen that Conſtitution acknowledges, that this was not al- 
lowed by the Romans, and if it had, this Conſt:tution had 
been unneceſlar, as it is now unreaſonable, And I remember, 
that App, Alex, in his third Book of the civil Warrs, 1elates 
an Eloquent: Harrangue made by Zucins Piſo , in favous of 
it Antonins, 
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condemned, though upon probation, which was' accordingly 
fqund by the Roman Senate, And though our Parliaments 
uſe to proceed againſt abſents, in caſe of Treaſon; yet , that 
is ſo ſeldom, and folemn]y done, that there is little hazard to 
the Pannals, and every man hath ſtill ſome friends in ſo greac 
2 number , who may defend him ; nor is it probable that the 
Parliament,who are the great Curators of theCommon-wealrth, 
and who are ſo much entruſted by us, as to have repoſed upon 
them the Legiſlative Power , will prejudge any privat patty 
remembering it may be their caſe one day , which is now the 
Pannals:and that being a ſupream Court, is not ſtinted to follow 
a probation which is ſuſpe& , though privat Afize:s mighr, 
for fear of an Aſfize of error , which makes a vaſt difference and 
diſparity of reaſon, 

Let us then ( My Lord) conſult , the intereſt of our Poſteri- 
ty, which isa generous kind of ſelt-defence : for the Italian 
proverb obſerves well, that it is better to live inCountries which 
are barren, then in Countries where there are rigid Laws, Let 
us guard againſt what is cruel , as we wiſh what is juſt; and ler 
us lawfully be carefull now of theſe our Lives z and For- 
tunes, of which we have been too often unneceſlarily anxious, 
God himſelf would not condemne Adam, till he heard him, 
and though he knew the ſins of Sodom , and Gomorrah , he 
would not pronunce ſentence againſt them , till he went down 
and ſaw their abominations, Let nsnot then make ſnares in 
place of Laws, and whileſt we ſtudy only to puniſh ſuch as 
are Traitors, let us not hazard the Innocence of ſuch as are 


Loyal Subjects, 


The learned reaſoas adducd for this Overture , andthe opinion 
of the Seſsion, prevail d againſt this Diſcourſe ; and the Parlia- 
ment did ordain , that abſents might be proceeded againſt in the 
Fuftice-court, for publick riſingin Armes, | 
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Antonius, maintaining , that no perſon who is abſeqt could be | 
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"4 the late Marqueſs of Arg yl, immediatly 
before his Cale was adviſed. 


XV, PLEADING, 
Mhether paſsive complyance in publick Rebellions , be puniſhable 


as Treaſon, 


My Lord Chancellor,” 
l Wiſh it may be the laſt misfortune of my Noble Client, 


that he ſhould be now abandoned to the patronage of {o 

weak a Pleader as I am, whoſe unripeneſſe both in years 
and experience, may , and will take from me that confidence, 
and from your Lordſhips that reſpe&t , which were requiſite in an 
Afﬀair of this import, In our former Debate, which is now 
cloſed , we contended from the principles of ſtrict and municipal 
Law : but here I ſhall endeavour to perſwade your Lordſhips, 
from the principles of equity, reaſon , conveniency and the 
cuſtom of Nations ; which is the more proper way of Debate 
before a Parliament , who make Laws, but are not tyed by 
them, and who in "making Laws , conſider what is fir and 
equitable , and then ordain what ſhall be Law and Juſtice ; 
and if your Lordſhips confider ſtrict Law in this caſe, it were 
in vain for the loyaleſt Subjects , who liv'd in theſe three King- 
Joms during thoſe late contuſtons and rebellions, co detend 
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his own actions by that rule : for, . fince intefkcommuning with 
Traicors,. concealing of T:eaſon, and acknowledging their Au- 
thority. , are by ſtrict Law, - in regolar times , '\undenyable As 
of Treaſon, I am no more to debate abſtratly my Cliencs 
Innocence 2s to theſe, tor who-amongſt.us did not ſhare in that 
ouile? Alldid pay Sefle, all did raiſe Summoads .in-the- Pro- 
recors name, we were all forc'd:to be the idle witnefles:of their 
Treaſons ; and therefore, Iſhall only contend ,-thac :in fuch 
irregular cimes as theſe were, wherein 'Law it (elf was baniſhc 
with our Prince, meer compliance can amount to no crime in 
him , and that as to this helyes under no fingular guilt ; Eſpe- 
cially , ſeing His Majeſty has , by a Letter under His Royal 
Hand, declar'd, that he will not have His Advyocat infiſt againſt 
him , for what was done by him, or any els , preceeding the 
year, 1651, ( in which time he was only. an eminent Aqor ) 
having retired himlelf from all pablick imploymentrs . under 
Cromwels Uſutpation , being known for nothing} all that time, 
but a ſufferer , and being forc'd by felt prefervation to do thoſe 
things for which he is now accuſed , which being undeny- 
ably acknowledged by all the Nation, cannot but recommend 
theſe few part'culars , which I am now to ofter for him, 
Complyance' (as the very word imports ) is. only a paſſive 
connivance ,' Er preſupponit crimen in ſuo efje hattenns con- 
/titutum; and in Law , when a multitude offend ( as in our * 
caſe ) the contrivers, and ſuch as were moſt ative, 
are, and ſhould only be puniſh'd , detrahendum eft ſeve- 
ritats ubi multorum hominum ſtrazes jacet: and theretore, 
this Noble Perfon being acknowledged to be none of the 
firſt -plotters, nor having been ſtogular amongtt chat yaſt 
multitude of complyers, cannot be brought in amongſt 
ſuch as ought to be puniſhed, For, albeit where many may 


commit a crime , there the mulritude of offenders thould. 


highten the pum'ſhment ; yet, where the crime.isalready com- 
mited collectively by a multitude , there the number of 
offenders 


> * ip. = - $7 o % — a eb £ A 2 a SHES a ST Z 
, 2 yy WY Lon 7I05y _ % + SE > Dh x Ns Fe : "I" 
— = DES ara JR hn xd 2 ud WO. -{Þt, + Cate © Web + pe 3 hn IS. 4 i Yate _ 
3? p IG "Ke OP . Y - Ye Ps SID -- - i W- _ Re IE , 4 - 7 
W241, "®. yg . FPOE ay. . 7 y - 
Py » Yo » a# &L | 8 Pi —_ 4 . ” C 
< * - : Tee » 


C 1 
offenders :takes off the guilt, .and in ſuch caſes.,” none ſhould 
be puniſhed (ſaith Aflidus ) but in flagranti & reventi. crimine 
(or with rid hand, as our Law terms it) dum durat crimen, nec 
ſine quorundam nece extingui poteſt ſeditio, or where the re+ 
newing of the crime is juſtly to be feared; for puniſhments being 
of their own nacure:inflited , not for whar is paſt ( ſeing that 
cannot beremeeded ) bur for example. in the- future, certainly 
where the rebellion is extinguiſhed , and needs no more be 
feared , as in our'caſe, (God be praiſed) it were cruelty to 
puniſh ordinar complyers, Ir is remarkable , that in the 
13, 14, 15, Ads of the 5, Parliament of Queen Mary, ſuch 
Scots-men as did ride with Engliſh-men , even where her Ma- 
jeſties Authority ſtood in its integrity , are ordain'd only to be 
lyable for what skaith they did to Scots: men who ſeryed the 
Country , and that they being charged , to leave aſſurance 
with Engliſh-men , and diſobeying , ſhould have no aRion 
againg true Scots-men for any wrong done to them, 

If then ſuch lenity was us*d , and ſuch commiſeration extend- 
ed, to ſuchas were involved in a publick oppoſition to laws- 
full and ſtanding Authority, and in a compliance with the Eng- 
liſh, who were at that time, born and ſworn enemies both 
to this Crown, and Countrey ; what may ſuch expect as com- 
plyed only when no viſible Authority was able to protect ſuch, 
who were forc'd to comply, not out of any deſign to defend 
Uſurpation , but rather out of a deſign to preſerve themſelves 
for doing His Majeſty furder ſervice? And as in the Body-natu- 
ral, the ordinar rules of Phyſick take no place, when there is 
a violent and univerſal conflagration of Humors , ſo the ordinar 
rules of Law ſhould have as little place in the Body-politick, 
when a whole Nation have run themſelves head-long into a 
common diſtraction. To which purpoſe I cannot bur repreſent 
to your Loreſhip, that excellent Law , made in the Reign of 
Herry the ſeventh of England, and with conſent of that ex- 
cellent Prince, wherein it was ena&ted, That no Subje& ſhould 
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i 175 ) 
be guilty of Treaſon, for obeying one; who was called King, 
though known tobe an Uſurper:, becauſe the people do there 
not rebell; but ſubmit, : eV 47 

Neceſsity may likewiſe be adduc'd for extenuating this com- 
plyance, which is therefore ſaid ro haveno Law, becauſe it is 
puniſhed by none; without:complying at that time,no man could 
entertain his dear Wife, or ſweet Children.,: this only kept 
men from ſtarving ,, by it only -men-conld preſerve their 
ancient Eſtates, and ſatisfie their Debts , which in honour 
and conſcience they were bound to pay, and without it, ſo emi- 
nent a Perſon as the Marqueſs of 4r2y/, and {o much eyed by 
theſe rebelis , could. not- otherwiſe ſecure: his life againſt the 
ſnares were dayly laid for it; and ſo this complyance did in effect 
reſolve in a ſelt- defence , which inculpata tutela, ſeing it can 
exempt a man from murder , and thele other crimes that are 
contrair to the Law of Nature, it ſhould much more defend 
againſt the crime of Treaſon, which is only puniſhed , becauſe 
it is deſtructive to the government of onr Superiours , and 

Statutes of our Country ; and ſince crimes are oply puniſhable, 
becauſe they deſtroy Society and Commerce , how can this 

complyance be puniſhed, which was neceſſar tor both rhele 2 

Mans will is naturally ſo trail-, and man becauſe of that frailty 
ſo miſerablea creature, that to puniſh even where his will 1s 
ſtraight , 'were to add affliction ro the «Med, the want of this 
will defend mad men againſt paricide, and the degrees of this dis 
ſtinguiſheth ſlaughter from murder; and in the Acts of Parlia- 
ment whereupon the Lybel as to compliance is founded, it is re- 

quiſite, that the compliance be voluntar, thus inthe 37 AR, 2, 

Parliament,Fa, 1, Ir is ſtatute, that no man willially teceipt Re- 

bels, and by the 205, Act, 14, Par, Fa, 6, theſe who apprehend 

not ſuch as miſ-repreſent the King, areas guilty as the Leaſing- 

makers, if it be in their power to apprehend them , as the A& 

very welt adds, Likeas, by the 144, Act, 12,Par, Fa, 6, The 

Lieges are only Prohibited co intercommune with ſuch Trai- 
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tors as they might crub z.for that A@, as.it forbids all Com- 
merce with Rebels ;: Soiir:commands all the SubjeRs to adver- 
tiſe His «Majeſty of their Reſidence, and to apprehend them , 
whereby it is clear , that this laſt Act is only ro have Vigour, 
when the Authority of the Soveraign ſtands in force , & per 
argnmentam 4 contrario ſeuſa', ſeems to excuſe fuch as ſubmir ro 
Traitors, whea there is either nothing to be advertiſed, or when 
Advertifmenrs of that nature, are either impreſftable , or ar 
leaſt unprofitable, as'in out late troubles, art which time, the re- 
fidence of theſe Rebels was notour, and all correſpondence be- 
twixt the Xing and His People, was daily betrayed and inter- 
cepted, Conſonant ro which, is that excellent Law, /, 2, ff 
de Receptatoribus , where it is ſaid, that Jdeo puniuntur re. 
ceptatores , quia cum G_—_— potuerunt dimiſerunt : and 
Bald, ad |, deliftis, ft. de noxal, af, is moſt expreſſe, that 
receptans rebelles , non voluntarie , ſed coatte,quia ſunt plures re- 
belles ſimul : & eos expellere non poteſt ſine [uo periculo, non pu- 
nitur aliqua pena, Thus likewiſe in the Statutes of King Wi/- 
liam, cap.7 $, 2. it is ſaid, Pro poſſe ſuo malefattores ad juſti- 
tiam adducent, & pro poſſe ſuo Fuſtitiarios terre manu tenebunt, 
AndS.5. it is ordain'd, 2uod magiſtratus pro poſſe ſuo auxiliantes 
erunt domino regiad inquirendum maltfattores, & ad vindiitam 
de illis capiendam, By all which it is clear, that not only ſhould 
complyance be voluntar before it becriminal, but thar likewiſe ir 
muſt bea complyance againſt lawfull Authority, able to protec 

ſuch as revolt trom it. I remember in axn0,1635,Fames Gordonn 

being challenged for correſponding with Alexander Leith, and 
Nathaniel Gordoun , declared Traitors for burning the Houſe of 

Frendranght, they were afſoylzied, becauſe the intercommuning 

challenged was not lybell'd to have been-voluntar, and there- 

after the Aſſize who aſſoilzied them, having been purſued {or 

wilfull error for abfolving as ſaid 1s, they were likewite ablolved 

from thar Proceſs of error, in the which Proceſs, that ſame argu- 

ment was urg*d, but not ſo ſtrong in point of fact as in our cate ; 

- anc 


CF. . 
and becauſe the defign-is that which differences the a@ions of 
men ( propoſirum crimina diftinguit) and ſeing deſigns being the 
hid aQs-ot the mind, are only gueſſed at by the concomitant and 
exterior circumſtances, I ſhall only intrear your Lordſhip to 
conſider theſe few preſumprions , which being joyned , may in 
my apprehenfion , vindicat this Noble Perſon from the deſign 
of yoluntar complyance, x, He is deſcended from a ſtock of 
of Predeceſſors, whoſe blood hath preſcribed by an immemorial 
poſſeſſion, the title of eminent Loyalty , and that ſame Law 
which preſumes , that the blood and poſterity of Traitors is 
infeted with adeltre to revenge the juſt death of their Pre- 
deceſlors , and an inclination to propagate their crimes, doth 
likewiſe preſume Loyalty and a defire to be thankfull, in the 
the children of ſuch as have received great favours, and per- 
formed great ſervices, to ſuch as have been the Benefactors, 
2, Theſe with whom he is ſaid to comply, were known and 
avowed enemies toNobility, had quite exterminated in England, 
and begun to exterminat in Sco:{and,all memory of Nobility,and 
badges of Honours ſo that in this complyance , he muſt be 
thought to have plotted againſt his own intereſt : nor can T ſee 
what aCvantage he could expect from a Common-weath, which 
valued, nor preferr'd none but Souldiers, a Trade , which 


: ſuiced neither with his breeding, nor years, 3, They were 


enemies to Presbyterian Government, of which he has alwayes 
ſhewed himſelf ſo tenacious , and of all Governments they did 
moſt abominat that one, for which he had expoſed himſelf to fo 
many hazards, 4. That. Uſurper had never oblieged him 
neither by reward, nor complement, 5, He was {worn their 


| enemy both in Parliament and Councel, and charity as well as 


Law, preſumes againſt perjury, 6, He was purſued by them 


| moſt unjuſtly, both ar Councel of War , and elſewhere, and 


was known to have been hated extreamly by their Commander 


{ inchief,for complyance with whom he is now challenged:-By all 
| which it is moſt improbable, that his Lordſhip would have 
| Z 


linked 


(178) | 
linked himſelf with that abominable crew of miſcreants, by 
whom he might loſſe much, but gain nothing, 

His Majeſty hath recommended this caſe co be judg'd by 
your Lordſhips, whom He knew the iniquicy of theſe times did 
( though withour any cordial aſſent ) involve in the ſame guilt, 
and albeit it were a guilt, thete will be hardly any found co caſt 
the firſt Stone at him ;- and His Majeſty hath not delivered him 
up to be proceeded againſt, till by His AQ of Indempnity (grant- 
ed even to ſuch as-were eminently engaged in the contrivance 
and execution of the moſt hotrid plots,thatwere perpetrat againſt 
him) He had firſt caſt a copy to yourLordſhips of that meek pro- 
cedure which he allowes,and nor-till he had (even notwithſtand- 
ing of their compliance) preferr*d ſome to be Councellours, ſome 
to Titles of Honour, and many to employments of great Truft, 
And were it not unjuſt. that he ſhould ſuffer for ads of Frailty, 
when the Ring-leaders, and malicious plotters paſs unpuniſhed? 
And were it not unkindneſs to our Countrey,to have it though: 
that we had Subjects who deſerved worſe, then Lambert, Lintil, 
and others *- I ſhall co all thisadd ,. that the guilt charg'd upon 
this Noble Perſon, is ſuch as was thought prudence in thoſe who 
wete- moſt Loyal , and this complyance was ſo cuſtomary, 
and fo univerſal, that it was thought no more a Crime, then the 
living in Scotland wasCriminal: whereas in Law,qui ſequitur comn- 
nem errerem, non delinquit, & conſuztado facit atFum de ſna na- 
tura punibilem impunibilem, & excuſat a pena ordinaria, extra- 
ordinaria,Farin, Queſt, 85 de pen.temperandis Cuſtom isa ſecond 
Nature, and example a ſecond Law ,:and hewho obeys them, 
qbeys quaſi legem nature , & patrie: and in all civil Wars and 
uproars, eſpecially where ſuch have laſted for a conſiderable 
time, as in Portugal, France, Germany , &c, none have been 
puniſhed for mingling with the multitude, it they did not per- 
vet them, And if we conſult the Ancients, when' juſtice and 
Equity were not yet oppreſt by intereſt, and deſign, we will 
find, that F»liaz the Emperor having only puniſhed the "_ 

rebells, 


C 179) 


rebells , reſidus omnes abierunt innoxit , quos in certaminum 
rabiem nece(sitas egerat, non voluntas, And Themiſtius praiſes 
Palens the Emperor , becauſe non peus aignos extſlimavit, qui 
bellum non ſuaserunt, ſed qui abrepti ſunt a morum impetu, & 
qui ſuccubuerunt ei qui jam rerum potiri videbatur, And Foſeph, 
1ib,5.tells us,that in ſuch univerſal rebellions, Titus uſed only to 
puniſh the ring-leaders, #num criminis ducem punicbat reipſa, 
multitudinem vero, ſola verborum increpatione, ſeditionum conci- 
tatores, & duces fattionum dicuntar, 1,16, i, quando appel, 

It is likewiſe univerſaily received by the Law ot Nations, 
that ſuch as ſubmit atter univerſal rebellions, eicher upon con- 
ditions, or who = themſelves in the mercy of their Magiſtrats, 
(as Grotius doth moſt wiſely obſerve, 1b, 3, cap, 11, ) ate ſtill 
ſecure, and therefore, fince the Marqueſs did immediatly upon 
His Majeſties return, go to Court, to attend His Majeſty 
amoneſt his other loyal Subjects, judging trom the dictats of 
his own conſcience, that he was in the ſame cafe with your 
Lordſhips his preſent Judges, it were ſtrange that he ſhould talls 
when others are in great multitudes pardoned, who fled out 
of a conſciouſneſs to their own guilt, eſpecially ſince he offered 
to prove, that he teſtified ro many hundreds during His Maje- / 
ſties abſence , a deep ſenſe of that misfortune, and an abſolute * 
averſion from that preſent Uſurpation z and that he afliſted His 
Majeſties friends, both with money and advice: And who would 
think, that in equity he oughr to dye, by theſe whom he wiſh'd 


reſtord,and for which reſtoration,he prayed daily in his Family s 
\ anddiefor complying with . thoſe, whoſe ruine he beg'd daily 
| upon his knees? And though he did not joyn with ſome who 


were Commiſſionated by His Majeſty , yer that p:oceeded not 
in him, more then in others, from any unkindnefle to the Cauſe 


| which he alwayes allowed, as can he prov'd both by themſ:lves 
| andothers , but trom a perſwafion he had , that ſuch.courles as 


they took, would ruine the deſign which was propoled ; and 
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any thing he did in oppoſition to them,was to defend himfelfand 
tris poor Countrey, againſt injuries, which were deſigned againſt 
him upon privat quarrels, as he ſtill offered ro prove, It we 
conſider that ſame intereſt of 'Nations, for which Treaſon is 
puniſhable ,- we will find it unfic to puniſh ordinar complyers_ 
after a tumult is quieted'; for if every man that were involv'd 
in the guilt , di&chink thathe were puniſhable , all' would: be 
forc'd pertinaciouſly to continue the rebellion they had begun, 
and to expe from ſucceſſe only, "that impunity which che Law 
denyed + and thus your Lordfhips thould make all' future re- 
bellions to be both cruel, and perperual, | 

I'come now to the Probation-adduced by His Majeſties Ad- 
vocat, for proving this compliance, and in order thereto , I ſhall 
Jay before yonrLordfhips thele following conſiderations; 1, T hat 
the weaker the Relevancy is, the Probation ſhou!d be proportio- 
nably the ſtronger , gravatus in uno,levandus in alio, 2, That 
in Criminals, Probation ſhould be very convincing, 3, The 
more illuſtrious the Pannel is , the proot ſhould be ſo much the 
more pungent, becauſe the Law preſumes Noble Perſons leſs 
inclin'd to commit Crimes then others, 4, Where rhere is no 
penury of Witneſſes , probation ſhould be ſo much the clearer, 
becauſe the Law preſumes that all is known., which can be 
known : but ſo it is in this caſe, ſixty Witneſfles have been led 
( albeit our Law allowes only 25-in Criminals ) and a long time 
hath been taken, and many invitations grven to all perſons,in all 
corners, to comeand depone, and it-is believed by moſt of theſe 
filly perſons, that it will be moſt acceptable to His Majeſty, and 
may procurea reward to themſelves, that they depone againſt 
his Lordſhip; which remembers me of theſe ſlaves in Fuvenal, 
whoat Sejans fall, invited one another to offer Tndignities to 
his dead body, Dum jacet in ripa calcemus Ceſaris hoſtem, 5,The 
Law requires in theſe artrocious Crimes , witneſſes omzn7 excep- 
#oni majores,and thele are in Law expon'd to be ſuch as _ ”_ 
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loufie of the greateſt enemy needs not ſuſpe@t'z wheteas moſt of 
all-rhe: Witneſſes adduced, are either the ſervants of ſuch as haye. 
been debarred chemſelves from witneflins , for feat of pattia- 
liey , or the Uſarpers Souldters, who have ſo oft toreſworn 
ſolemnly their alledgeance to their Prince, 'thar no Judge can ' 
rely upon their depoſitions;for it is preſumable, that ſeme! perju- 
r8s, will-be ſemper perjurns: and albeit His Majeſty, by His In- 
dempnity; hath vai/d their Crimes; yet Hehaph nartaken them 
awiy ," as isclear, per” I," #7, C: de generali abolitione; the 'ex- 
cellent words run thus, ndulgentia ( Patres conſcripti ) ques 
liberat notat nec infamiam criminis tollit, ſed pen gratiam facits 


' wh-nceT argne, that infamous perſons cannot be Witnefles, but 


ſo it is, that perjured perſons(n07/abſtarte amneſtia & remiſſione) 
are intamous by the foreſaid Law; - the Criminal. Regiſters like- 


wiſe tells us, that one who had been condemned for forging of 


falſe Writes ,, was refuſed to be received as a Witneſs in Frens 
draughts Procels, albeit he had obtained a Remiffion ; and cer- 
tainly,Perjury in the crime of Treaſon(whereof theſeSoudiers are 
ouilty;) isa more odious Crime , then thar of forging of falſe 
Writes, 6. I hope your Lordſhips will confider, that moſt of 
what theſe Witneſſes have deponed , are Speeches, which'the 
beſt of-men may have forgot, after ſo long a time, and ina.time 
when both men and manners haye been much-confounded, by the 


Nrangene(s and number of interveening accidents : moſt of theſe 


W itneiles have deponed upon that which fell nnder ſenſe, and 
ſo have aQed rather the parts of Judges, then Witneſſes, Thus 
ſome depones, that:theMarqueſs's Bots did bring the Engliſh up 
Lochfine, and that they-could not have got up without his a(- 
ſiſtance, which laft part,as it is negative, ſo is an act of the judge- 


-ment,and not the objed of any exterior ſenſe, and they preſame 


they had an order from the Marqueſs; becauſe elſe they durſt not 
have gone, and is not this 'to imagine, and not to depone © 
7.Moſt of chem are perſons, whom the D.tray acknowledged to 
| have 


— 


% 
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have. been, wranged.by.the Marqueſs z moſt of theſe poor per- 
ſons who;bave depbaed, were to.my certain knowledge, ſocon- 
founded by aPpeating before .a,,Parliament , and by interroga- 
rors, that they icarce knew'what to anſwer. -8, Not any two 


of theſe numerous Witneſſes concurr in;cheir depoſitions, all 
= , and moſt do claſh, and are either Faccillentes , or Sin- 


gulares z neither can the depoſition of one Witaelle, as toone 
particular circumſtance of a.Crime, and the depoſition'of ano- 
ther as to another, be jorn' for making up a clear Probation,for 
there the Judge is certified of neither of theſe circumſtances, ſee« 
ing oneW itneſs is none, whereas proving witneſſes ſhould be coy: 
teftes and if a Pannel were acculed of moe Crimes in one Lybel, 
the depoſition of one Witneſs to prove one, and of another to 
prove another of thele Crimes, would not prove the Lybel ; fo 
neither can the f{ingular depoſition of two witneſſes upon dif« 
ferent points, prove one crime, Such ſpelling is not lawfull 
in probation, and this is that which the Doctors call ſneulari- 
tas diverſificativa,, which in Law, hinders conjunction 5 pro- 
bationibus,as well as ſingularitas obſtitativa, Alexand,confil, 13, 
Hippol. in ſua praxi, $, diligenter num, 149, Farin, trad, de 
oppoſ. contradiita, teſtium, '9, The Law makes a difference, 
as to the probation betwixt Perduellion, or open Treaſon, 
in which- they require moſt convincing probation , and in 
conſpiracies or occult crimes , in which the rigour of pro- 
bation is remitted , becauſe the poſſibility of proving is much 
reſtricted , in reſpe& of the clandeſtinefſe wherewith ſuch 
Conſpirationsare managed; and therefore, ſeing in this caſe 
the acts to be proy'd were committed publickly , ſuch as joyn- 
ing. in open hoſtility with the Uſurpers, affiſting at their 
Proclamations , levying Forces againſt His Majeſties Ge- 
nerals ; Certainly the probation ſhould be moſt illative of 
. what is alledged, and the provers (ſhould be omni exceptione 
»ajores, Imuſt tell you my Lords, that foe have. been - 
unjuſt 
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anjaſt to you , 45 toifeat; that” thoughi'the Probatidn"Be*noc 
concludiag), that yery6 will believe, to-the'gret difadvantage 
of my Noble” Client, the unſure 'depofition of that” as foul, 
as wyde-molthed witneſle ,- publick brute and common. fame, 
which as it is more unſtable then water,(o like water it repreſents 
the ſiraighteſt objeAs a5-crooked te our ſenſe ;/ 3nd” thire hg jers 


. of you retain {til}-ſomie of the old prejudices WHICH. gr Gay 
ring 


and inteſtine diſcords-, -did' raiſe in'you 2$amft him ; d 
theſe late troubles: but T hope, generoſity and conſcience 
will eafily reſtrain ſuch unwarrantable principles , in perſons 
who are by Birth, or Eledtion, worthy to be ſupream Judges 
of the Kingdom of Scotland. It is unmanly to deſtroy your enemy 
unarmed , - but unchriſtian when you repreſent Gop as Judges, 
for then you endeavour to make him a murderer; and in my 
judgment, he revenges nimſelt but meanly , who to ruine his 
enemy, deſtroyes his own Soul, and raſhes his Honour, 

My Lords, as Law oblieges you to abſolve this noble Perſon, 
ſo your intereſt ſhould perſwade you to it, What is now in- 
tented againſt him, may be intended againſt you; and your 
Sentence will make that a crime 1n all complyers , which was be- 
fore but an error and a trailty ; your Royal Maſter may with 
our Saviour then ſay to you, Thou cruel ſervant, 1 will condemn 
thee out of thine own mouth : Or, it your Lordſhips be pardon'd, 
he may ſay to you as his Maſter (aid to the other, Sure 7 did 
pardon thee, why waſt thou ſo cruel to thy fellow ſervant? Bur, 
not only may this prove a ſnare to your Lorcſhips, but to your 
Poſterity, Who in this Kingdom can ſleep ſecurely this nighr, 
if this Noble Perſon be condemned for a complyance, ſince the 
Act of Indempnity is not yet paſt £ Andalbeic His Majeſties 


| clemency be unparallel'd, yet it is hard to have our Lives hung 


at a zay-be,and whilſt we have a Sentence-condemnator ſtanding 
againſt us. Phalaris was burnt in his own Bull : and it is re- 
markable, that he who fi:{t brought in the Maiden, did himſelf 
ſufter by it, | I 
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bes:, that-fince this Proceſs was-in- 
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| Anh not of their opinion, who deny that there are Witches, 
"though Ichink them not numerous ; and though TI believe 
that tome are ſuffer d by providence , co the end thar the 
being of Spirits may not be deny'd; Yet I cannor chink, that 
our Saviour, who came to diſpoſſeſſe the devil, who w: ought 
moe Miracles in his own time, upon poſſeft pertons, then upon 
| _ anyelſe, at whoſe firſt aPPearances the oracles grew dumb, 
2nd all: the devils forſook their temples; and who promiſed, 
Fohn 12, that the Princes of this World -was now to be calt 
out, would yet ſuffer him to reign like a Soveraign, as our 1 
fabulous repreſentations would now y perſwade us, | d | 
This perſon tor whom I appear, ſtands endicted as a Witch, * | 
upon ſeveral Articles, the firſt whereof is, that ſhe did lay on a |} 
Diſeaſe upon 4, B, by uſing a Charm, 2, That ſhe took 
it_ off by another, $, That it is deponed by rwo penitent 
Witches , that ſhe and they did flee as Doves to the meeting 
Place of Witches, 
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As to the impoſing or taking off diſeaſes by Charmes, I con2 
ceiveit is undenyable, that there are many diſcaſes whereof 
the Cures , as well as the Cauſes, areunknown tous; Natute 
is very ſubtile in its operations, and we very ignorant in our 
inquiries; from the conjunci in of which two, ariſes the many 
errors and miſtakes , we commit-in our refleions upon the 
produRtions of nature : to differ then from one another , be- 
cauſe of- theſe errors, is ſafferable, though to be regrateds 
but to kill one another , becauſe we cannot comprehend the 
reaſon of what each other do , is the eff- of a terrible diſtrai- 
on ; and if this were allow'd , the moſt Learned ſhould ſtill be 
in greateſt danger , becauſe they do oftimes find myſteries 
which aſtoniſh the ignorant ; and this ſhould give occaſion to 
the Learned to forbear deep ſearches into natural myſteries, 
teſt chey ſhould loſs their life ingaining knowledge , and to 
perſecute one another: for every Phyſician or Mathematician, 
who is emulous of another, but eannot coniprehend what his 
rival doth, would immediatly make him paſſe for a Wizard, It is 
natural for men to think that to be above the reach of Nature, 
which is above cheirs, If this principle had taken place amongſt 
our predeceſſors, who gurſt have us'd the Adamant ? For 
certainly , nothing looks liker a Charm , or Spell, then to 
ſee a Stone draw Iron; and men are become now ſo wiſe, 
as to laugh at theſe who burnta Biſhop, for alledging the 
World was round, ſo blind and cruel a thing is ignorance : And 
it this principle, of believing nothing whereof we do not ſee 
a cauſe, were admitted, we may-come to doubt , whether the 
curing of the Xi#gs Evil by the touch of a Monarch , may not 
be likewiſe called charming, This then being generally pre- 
miſed , to curb the ever-torwardnefſe of minkind, 

Ic is alledged, that the Lybel is not relevant, in fo far as it is 
founded upon my Clients having threatned to do her neigh- 
Hour an evil turn, that ſhe went in to her houſe, and whiſpered 
{omething into her ear , whereupon ſhe immediatly diſtraRted : 
| for, 


# 
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for , though chreatning, Wien miſchief followes,hath been too 
mpclr' ltd Weight -upon by ns, 'yer the Law hath required, 

'parriculats' ſhould concurre , ere this be ſuſtained, as 
that the perſon who.threatned'did ordinarily uſe to threaten,and 
that 'miſchiet conſtancly tollowed her threatnings, ming ejus 
gue jolita eft minas_exequi , that theſe threatnings appeared 
rather ro bethe produ of a ſertled revenge, then of a boiling 
and airie cholJer , which doth oftimes , eſpecially in women, 
occafion very 'inconfidetat extravagancies, 2, It is required, 
that the threatnings were ſpecifick , as it ſhe had promiſed that 
ſhe ſhould cauſe her diſtra&t ; and the diſtra&tion accordingly 
followed: but-it were too lax , to aſcribe every accident to a 
veneral threatning, as is cteat by Dallr:9,11b,5, ſed? 3. Lawyers 
likewiſe confider, if che. occafion of 'the quarrel was ſo grea c, 
as might have provockt to ſoa cruel a revenge as that which 
was takenz whereas here the occaſion was very mean, not ex- 
ceeding two pence. . And though all theſe do concurre, yer 
Farin, Duzſt, 5. num, 37. acknowledges, that theſe are nor 
ſufficient ro.infer the crime of Witchcrate, bur only to load 
the perſon accuſed with a ſevere preſumption , or co infer an 


arbitrary puniſhment z and in the Proceſs againſt Katharize 


Ofnald the x1, of November, 1629, thoſe threatnings, though 


theeffe& tollowed, were not found ſufficient to inter Witches 


craft, but only to be puniſhable 7anquam crimen in [uo genere, 
that is to ſay, as an Unallowable and ſcandalous kind of rail- 


ing, 

"The ſecond defence againſt this Article is, that it is not re- 
levant to Lybel , that the malefice was occaſioned by my 
Clicnt, . except it were condeſcended by what means it was 
occ:fioned ; for in Law, when T am ſaid to have produced any 
effe&t , there muſt be a neceſſary contingency thewed- berwixt 
what I cid, and what followed , for elſe, the very looking upon 
her might have been ſaid to have beena cauſe, and when fi k- 
nefles are alledged to have been occaſioned by Witches, The OL 
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dinar figns given, are, that thediſeaſe bein it ſelf ſuchas cah2 
not be occaſioned by nature, as. the yomiting .up of nailes.] 
laſſes. and other extraordinar things; that the, perſon. male. 
Kciar dogo. inan inſtagrt, from one extremity .to- another ; as 
from being extreamly weak,to be immediatly-extreamly ſtrong g 
or uſe extraordinar motions, which cannot be” occaſioned 4. 
Nature, a$ D, Autum, in his diſcourſe of Witchcrate doth moſt 
learnedly obſerve, Burt ſo it is ,. that neither. of thoſe can be 
obſerved here; for diſtration is a _very-\natural. diſcaſe, and 
has ofrimes fallen upon a man in an.inſtant, eſpecially upon an 
exceſle of fear - and who knows, bur this Woman, who by 
her Sex and Humour, is known to be very tearfull, might have 
been ſo. ſurprized at. my. Clients _ into her, after the 
threatning , that this exceſſe of fear might have thrown her 
into that diſtration , under which ſhe now laboutrs z and yet 
my Client might have had no influence upon her as the cauſe, 
bur as the occaſion on'y of this her diſtemper,  _ _. 
All concluſions in criminal caſes ſhould be.very. clearly ins 
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Frr'd; fince the crime is ſo improbable, afd che concluſſon ſo 1e- 
vere, And therefore, Lawyers are of opinion, thar if che interences 
be not demonſtative, and undenyable , concluſis ſemper deber ſe- 
qui debilforem partem, that which but may be, may not be, and 
Lawyers do conſtantly conclude, that we muſt only conclude 
that 'n crimes to have been done, which could not but have been 
done, And who can.ſay , that neceſfariſy this was dane by 
her here , which could not bur occaſion this Diſtation, and 
theretore, Perkins, cap, 6, do's.aflert, that no malefice can be a 
fafficient ground to condemn a Witch, except ſhe either confe$s, 
or that- ir-be proven by. two famous Witneſſes , that ſhe aſed 
means that: might have produc'd that effet, And' though 
where Charms and other means expreſsly diſcharg'd are uſed, 
theſe unlawtut 'meansare by the Judge repute, as it theſe. means 
might have been effectual;, 2» odium ilM[iciti, and that the uſers 
haye only themicelves to blame in that caſe, who would wie thele 

2 | Charms, 
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Charms, Spells,and Incantations, of which the Law is jealous 5 
yet where none of theſe are uſed, bur a ſimple whiſper, the ef- 
fe&t in that caſe cannot be ſaid to have flow'd from it , nor do's 
any ſevere preſumption lye againſt a thing that is ordinar, And 
Bodin, lib, 4. concludes , that in capital: judicio ex preſumpti 
onibus veneficas non eſſe condemnandas., ut ſi ſage deprehen= 
dantur egredientes ex ovili cum ofsibus , bufonibus , vel aliis 
inſtrumentis magicis inſtrutt2 licet oves ſtatim moriantur, All 
concluftons muſt be neceſflar or preſumptive ; but ſo1t is, thae 
this conclufion is not neceſlar , ſince all theſe remedies might 
have been uſed , and yet the uſer might have been innocent : 
for, a neceſlar concluſion is 2 qua veritas abeſſe non p:teſt ; and 
if this inference be only pretumptive, it is as undenyable, that 
Witchcraft cannot be inferr'd trom ſuch a preſumptive con- 
cluſion, as is clear by Farin, queſt, 36. num. 11, Perkins, 
Bodin. and others above-cited : and it it were-otherwiſe; 
Judges might condemn upon gueſſing or malice, and ſo moe 
would be in danger to die by injuſtice, then by Witchcraft 5 
and may you not as well puniſh (uch as ſtay bleeding by applying 
a Stone , or who prevent abortions by gi:ding the woman with a 
Belt, now much in taſhon? And theretore it is very remarkable, 
that by the 73, Ad, 9. Par, Queen Mary, Witchcraft, Sor- 
cery,. Negromancy, and ficklike arts for ahuſing the people, are 
only torbiden-z nor can it be ſubſumed char any Art, or exterior 
thing, whereby people uſe to be abuſed , were here uſed, and 
therefore this Article connot be (aid to fall nnder the prohibit» 
on of the Ad of Parliament, 

The ſecond Article is, that my Client did care the faid pers 
ſon whom ſhe had formerly diſtracted , by 2pplying a Plantane 
leaf to thelefr ſide of her head; and binding a Paper to her 
Wireſt, upon which was write the name of Feſus, Which bes 
ing done by her who was an ignorant perſon , being done to the: 
perſon who tormerly diſtratted upon her whiſper, and the Cure 
being pertected in lefle. cime:, then Nature uſes to take tor 
com» 


C 190 ) 


compoſing ſuch gerneral and horrid diſtempers ,. might ne- 

ceſſarily inter, that this Cure was performed by Witchcraft, + 
Againſt which Article, 1t is alledged, that the concluſion 
here ſhould demonſtrar, that neceflarily chis cure was performed 
by no natural cauſe, whereas the mean hereuſed, w4/z,. the 
applying ot a Plantane leaf, is a natural thing , and may cure 
in a natural way , it being known that there is nothing (o..cold 
454 Plancane leaf, and ſo it might have been very -fic for: cur= 
ing adiſtraction, which is the moſt malignant and burning of all 
feaveriſh diſtempers, Or who knows , bur that this diſtra@ion 
having been occaſioned by the exceſſive fear ſhe had. of my 
Clients revenge, but that how ſoon ſhe was reconciled to her,and 
that ſhe had by the ſame ſtrength of fancy which made: her 
ſick , conceived that ſhe woutd likewiſe reſtore her againſt that 
ſickneſle , her diſtraction might have abaited with her fear 9 
2, TheLaw-givers having puniſhed crimes, becauſe theſe crimes 
are deſtructive to their Subjects, and Common-wealth, have 
{or the ſame reaſon only puniſhed ſuch indifferent inchantments, 
as did either kill men, or enſnare them to unlawful! laſts, bue 
not thoſe Arts, where the health of man and che truits'of the 
ground were ſecured, againſt diſeaſes and tempeſts, as 1s clear, 
Per 1, 4., Cod, de Malef. & Math, Eorum eſt ſcientia punienda, 
& [everiſsimis merito legibus vindicanda , qui mazicis acciniti 
artibus, aut contra hominum moiiti ſalutem , aut pudicos ad ti- 
 bidinem delexiſſe animos detegentur, nullts vero criminationibus 
. implicanda ſunt remedia , "humanis queſita corporibus , aut 
azgreſtibus lotis , ne Maturis vindemiis metuerentur imbres, aut 
ventis 'erandiniſque lapidatione quaterentur : innocenter adhibita 
ſuffragia, quibas unins cujuſque ſalus, aut exiſtimatio lederetur, 
ſed quorum proficerent atFus, ne divina munera 7 labores 
hominum ſteraerentur, Which Law beinga Statute made by 
Conſtantize , who was a Chriſtian Emperor, being conceived 
in ſo devoteterms , and inſert by Fuſt;nian , who was a moſt 
Chriſtian Prince, amongſt his own Laws, cannot but be a 
Law 
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Law very fit to be obſerved in a Chriſtian Common-wealth, 
And though it be allegded , that this Conſtitution was abrogac 
by Leo, nov, 65, yet, it isvery remarkable , that this Con- 
Ritution made by Lev, is nor inſert in the Baſllicks, ſo that it 
ſeems it has been thereafter abrogated, 

It is not probable, that the Devil, who is a conſtant enemy to 
mankind, would employ himſelt for their advantage ; and the 
Name of Feſus being uſed , ſo much reſpect onghr to be had to 
it, that che uſer ſhould not be puniſhed with death , EXCEPt it 
could be clearly proved otherwiſe , that ſhe had received this 
Charm from the Devil; in which caſe,the Author,and not the 
thing , occaſions the puniſhment, or elſe, it ſhe had been dif 
charged by the Church , or any Judicatory , to uſe thar Cure, 
as that which was in it ſelf dang-rous; but to burn a poor ig- 
notant woman , who knew not that to be evil which ſhe uſed, 
were to make ignorance become Witch-craft, and our ſelyes 
more criminal , then che perſon we would condemn, And all 
theſe Laws and Citations which can be brought to prove , thac 
magical Incantations are puniſhable by death, though imployed 
for the well-fare of mankind, muſt be interpret ſo, as to relate 
only to ſome of theſe unlawful caſes above.related, And TI 
| admire, that thoſe who inveigh ſo much againſt this Conſticy- 
tion of Conſtantine, have never taken notice,that theſe Charms 
| are only allowed,even for the wellfare of man and beaſt. ub; ſunt 
| Innocenter adhibita ſuffragia, where devotion was uſed, though 
erroniouſly,as in this caſe, And we know, thata whole Family 
| in Spazy pretend to be able to cure Diſeaſes by the routch, as 
| being deſcended from Sz, Katharine , and are therefore called, 
| Salndadores ; and that another Family in France, who alledge 
| they aredeſcended from S? Huberr, do cure {uch as are bitten by: 
| mad Dogs, and yet neither of thele are puniſhed by any Law, 
ſince they aſcribe their Cures to Devotion : And there are bur 
few men who have trayclled any where, butuſe ſome Charm 
or other, out of innocence or railery z and to burn theſe, or the 
common 
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common people, who think” they may follow their exampie 
-were an act of great cruelty, And fince the Croſs is allowed 
by the Canoniſts co be applyed ro any part'of the body; per c, 
#01 licet, 26, queſt, Ice not why the Name of Feſus may 
not be applyed, in the ſame way : Nor can I-chink thac the 
Devil would allow the uſing of that ſacred Name at which' he 
is forc'd to tremble,and by the very naming whereof, atl Eccle- 
fiaſtick Hiftories tell us, that the Devil has been diſpoſſeRt, and 
therefore, Ghirland, de ſortil, num, 23, gives it as a genera) 
rule, that #bi alia nomina ignota ultra Det nomina inveniuntur, 
#unc (uperſtitioſa dici poſſunt & ita puniri,  Caſſiodoras relates, 
that mwltis efficax remedium fuit , trina recitatio”"werſiculi, 
Pſa), 115, dirupiſti vincula mea, &c, and Bartholinus in his 
Anatomy , detends, that theſe Verſes repeated with a loud 
voice in the ear of one afteted with the Epileplie, will cure 
him, | | 


Gaſpar fert mirham, thus Melchior, Balthaſar aurum, 
Har tria. qui ſecum portabit nomina regum, 


Solvitur a morbo, Chriſti pietate caduco, 
And though ſome have diſallowed even pious Sentences , or 
Names, when joyned to ſuperſtitious circumſtances, as when the 
areonly tobe writ upon Parchment, and cut too in {uch a-figure, 
or bound by ſo many threeds only, yet co condemn the uſers: 
as Witches , when they are uſed ſimply, as here, ſeems to 
Ae the other extream, - 

In things that are abſtruſe and dubious, the Law ſhould ſti!! 
favour that which tends to the good of the Common-wealth : 
yea, and though it ſometimes may puniſh Charms , when 
uſed to the diſadvantage of men, though ic know them not 
certainly to be unlawtull, yer, it doth not follow, that ir 
ſhould puniſh chart which may tend to their advantage, except 
tney know it to be certainly unlawtull, And though our A& 
of Parliament puniſhes ſuch as ſeek help by unlawjull meanes 
of Sorcerers , or Necromancets , yet they muſt firſt be prov'd 

to 
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-to be Sorcerers, or Necromancers, who make a trade of abwling 
the people, as that Statute ayes, which cannot be drawn at 
all ro adubious Cure uſed in one caſe, and by the application 
of natural means ; and therefore, though Drammend was burnt 
asa Witch , albeit he had never committed any malefice, bue 
"had only cared ſuch as were diſeaſed, yer having in a long 
hahir.and tract of time , abuſed the people, and uled Spells and 
Tncantations, which had no relation at all.co Devotion, and 
having continued thar trade, albeit he was expreſly diſcharged, 
his caſe was ve:y far different from this, and deſerved a far 
more ſeyere puniſhment, The ſame may be likewiſe anſwered 
ro the condemnatory Sentence pronunced againſt Fohn Bureh, 
who was convicted of Witchcraft in an#0,1643, for pretending 
to cure all diſeaſes, . by throwing into water an unequal number 
of pieces of Mony, and ſprinkling the patients with the water , 
ſo that it may be juſtly ſaid , that theſe died rather for being 
publick cheats & falſarii , then for being Witches , & 
venefici, Upon which account ars Pauliana allo is puniſhable, b 
which ſome Cheats pretend-tro cute diſeaſes, by Spells and 
pious Characters, revealed (as they pretend) to S, Paul, when 
he was carryed up to the third heavens ; for , here the 
foundation makes the cures known to be cheats, - 

I might likewiſe alledge here, thatir is againſt the confeſt 
principles of all Criminal.ſts, that #»a venefica non poteſt eſſe 
ligans & ſolvens in eodem morbo , cannot both pur on, and 
takeoff a diſeaſe; for, it ſeems that the Devil thinks, thar it 


| wee too much to beſtow ſuch tavours upon one of his tavourits, 
| ſothat he is juſter then thoſe, who affe@ plurality of Benefices; 
* orelſehe thinks it would leſſen too much the eſteem ot thoſe 
| faculties, if one could exerce both, orelſe it is not probable, 
| that ſhe who had the malice to lay on the diſeaſe . would con- 
| deſcend to ſerve in the taking it off But however, I find 
| much weight hath been Jaic upon this principle, by thoſe who 


did debate Margaret Hutcheſons Procels, and ſo let it have its 


| wel2hr, B b The 
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- .. Fhe third Article of my Clients enditment is, that it is.de- 
-poned by two dying and penicent Witches; that ſhe few. like 
a Dove with them to their meeting places, * +I 
T his Article ſeems to me very ridiculous; for I might de- 
bare, that the Devil cannot carry Witches bodily, as Luther, 
Melanchton, Alciat,Yairns and others aſſert, becauſe it isnot pro- 
bable, that God would allow him the permiſsion' con!tantly to 
work chis miracle, in carrying perſons to a publick place , where 
they joyn in blaſpheming His Name, and ſcorning His Church, 
Nor is 1t proper either, to the nature of heavy Bodies to flee 
in the air, nor to Devils who are ſpirits, and have no armes , nor 
other: means of carrying their Bodies but I may confidently 
aflerc, thar he cannot transfo:m a woman into the ſhape of a 
Dove, that being impoſsible ; for how can the Soul of Wo- 
man inform and a&uirt the body of a Dove, theſe requiring 
diverſe Organs, and adminiftrations ; and to believe ſuch trant. 
mutations,is expteſly declared Hereſte by theCanonLaw,and to 
deſerve excommunication,cap, Fpiſcopi, 26, queſt. 5, and iscon- 
demned by St, Auguſtin, lib. 18, de civit. Dei,delrio 1ib, 2, queſt, 
18.Girland, S. 7, and though the Scripture tells us, that Neb#- 
chadnazor was transformed from a man to a beaſt by God, yetir 
follows not that the Devil hath that power; or as ſome Di- 
vines afferr, hedid but walk, feed, and cry likea beaſt, and. 
had brutiſh thoughts, | | 
We muſt chen conclude, that theſe confefsions of Witches, who 
afhrm, that they have been transformed into beaſts, is but an 
illuſion of the fancy, wrought by the Devil upon their melan- 
choly brains, whilſt they ſleep; and this we may the rather 
believe, becauſe it hath been oft ſeen, that ſome of theſe con- 
teſfors were ſeen to be lying ſtill in the room when they awak'd, 
and told where, and in what ſhapes they had travel'd many 
miles : Nor is this 1illuſtoen impoſſible to ' be eFeQuat- 
ed by the Devil , who can imitate natwe, and corrupt 
he humours , fince melancholly doth ordinarily perfwade 
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men ,. thatthey :are Wolves ( Zicanthrops) Dogs , and other 
Beaſts, | BER, 
Since then theſe conteſſions are but the effects of melancho-» 
ly , it'fallows neceſſarily , that the depoſitions of theſe two 
Witches amounts to no more , but that they dreamed that my 
Client was chere : and were it not a hotrid bing , to condemn 
innocent perſons upon meer dreams, as is concluded by Franf. 
Ponzan, tratt , de lamiis, cap. 1, num, 52, Sunt illuſe, ergo 
non eſt ſtandum ipſorum confesſtonibus : confeſsio enim hac deficit 
in ſuts prixcipiis, & eft contra naturam,CF ita imposſibilis, I con- 
feſs, that ſuch conteſſtons may bea ground to condemn the 
conteſſors , becauſe though they were nor aQually where they 
dream'd, at theſe meetings, vet it inters that they had a defire 
to be there, and conſented to the Worſhip, and believed thac 
transformation to have been in the Devils power , bur all theſe 
are but perſonal guilts in the conteſſors, and cannot reach others. 
And befides this,it is very clear, that the depoſitians even of con- 
feffing and penitent Witches, are no concluding probation, for 
they are ſocie criminis, and ſuch are not to be believed, they are 
infamous perſons , and ſuch ought not ro be believed , and they 
can give no ſufficient cauſa [cientie and reaſon of their knows 
ledge, the want of which doth in Law enervat the depoſition of 
a Witneſs : and with us, the depoſitions of dying Witches were 
| repell'd, in the caſe of Aliſon Folly, pen, 094, 1596. 
| Divines, whole puniſhments reach no turder then Ecclefiaſtick 
\ | cenfire, m:y punith nor only certain euilt, but ſcandal;yer Law- 
: yers, being to infliat ſo ſevere a puniſhment as Burning, and loſs 
| of all their moveable Eſtare, ſhould nor punith but what they 
 # Know infallibly co bea real guile , nor ſhould they puniſh tha 
| ou'lr, till it be convincingly prov'd, For, though this woman 
were guilty, yetit ſhebeſo, ſhe will ſuffer by the ſting of her 
conſcieace here , and will be reſerv'd for a greater fire hereafter, 
then you can ordain for her , whereas if ſhe be innocent, you: 
ſentence cannot be retormed, And why ſhould you take pains co 
Bb 2 aug 
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angment the number of the Devils -ſervants in the eyes'of the- 
worlds _ 
Nor doth the Civil -Law-puniſh-alwayes what 'Divines con- 
dema; . tor thus, thoagh it be murder by the: Divine: Law to. 
Kill a Wife taken -in he 2 :of- adultery ; yer the::Civit Law 
allowes it: and though ic be unlawfall-by.:that Law ro: chear 
onr Neighbour:in huying-or- felling , yet the Civil Lawaltowes 
all ſuch bargains, except-the cheat amount to'-the value of- the 
half, Thus; the one of the Laws reſpe&ing mainly the good 
of Souls, and the other the good-of: Commerce, as: they have 
different ends, fo they take different: meaſures ; andthe: efore 
it.is, that politick Laws, have allowed cures even by ſal- 
p«Red means; which principle is alſo allowed by Bartel, Salicet. 
Azo0: and others,ad 4i&#.1, 4, and even according to the principles 
laid down by Divines, except there werea pation provd,. or 
canfeſt ; all remedies thould rather be afcribed to nature , then 
to Witchcraft, 
Conſider how- much fancy- does influence ordinar Judges 
:n the trial of this crime, for none now labour under any extra- 
ordinar Diſeaſe, burir is inſtantly faid ro come by Witchcraft, . 
and then the next 0!d deform'd or enyyed woman is preſently 
charged with it ,_ from this ariſerth a confuſed noife ofher guilr, 
called diffamatio by. Lawyers, who make it a ground for ſeizure, 
ypon which ſhe being apprehended is impriſoned, ſtarved,” kept 
from ſleep , and oft times tortured: To free themſelves from 
which, they muſt confeſs; and having confeſt, imagine they dare 
not thereafter retreat, And then. Judges allow themſelves too 
much liberty , in condemning ſuch 2s are accuſed of this crime, 
becauſe they conclude they cannot be ſevere enough to the ene- 
mies of Gov;and Afﬀiſers are aftraid to ſuffer ſuch to eſcape as are 
remitted to them, leſt they let loole an enraged Wizatd in their 
neighbour-hood, And thus poor Innocents die in multitudes by 
an unworthy Martyredom, and Burning comes in faſhion ; upon 
which account ..I cannot but recommend to your T.ordſhips fer t- 
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ous conſideration, that excellent paſſage of a Learned Lawyer, 
Baldwinus', ad $ Ttemiex Cornchia jnſtit © de publ, jad,” Sed 
#0 gravius, & ab hominis ingenio magis alieuwnm- ft hoc malum 
co majer adhibenda eft caxtio, ne quis cjus pratexte ab adver{triis 
temere thruatur, facile enzm hicquid vis confinugerepoieſt ingenioſs 
ſimultas, ut & multitudiners credulam ſtatin emoviat, & judices 
irritet adwverſus eum quem cum demonibus rem habere mentietur, 
Ante annos ſexaginta, / enfit infelix neſtra Patria magno ſug nrar 
lo, hujuſce generis calummnils', magna eras Waidentium mentio, 
quos adverſarii jakrhant-neſcie quid commrertis habere cum innu- 
meris ſpiritibus , hujus criminis pratextu optimi quique ſtatim 
opprimebantur, on tandem ſenatus Parifienfis,canſa copnita, vidit © 
meras eſſe ſycaphantias & infelices reos liberavit, 
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XVII PLEADING. 


S nothing but the laſt degree of paſſion could have pro» 
A vockt my Client to corre this untortunat Woman, (© 
no creature which doth not feel his grief , can expreſſe 
the reaſons, which forced him to'ir, Nor could the tear of 
puniſhment , if it were not joyned with the ſenſe of honour, 
move him to lay open betore your Lordſhips, the ſad ſtory cf 
theſe perſecutions he has tor ſeven years ſuffered , and the 
diſhonourable ſecrets of his own family , which during 211 that 
time, he has laboured to conceal, 
Norcan I( my Lords) but regrate, that I ſhould be forced 
to lead your reflections into my Clients houſe, and to ſhew 


'you there a Woman burning, not with fl:mes of love , bur 


revenge ; embracing her Husband, not out of kindneſle , but 
to throw him into the fires, watching him in his ſleep , bur 
that ſhe might even diſturb him in his reſt ; inviting his Friends 
to her houſe , but that ſhe might highten his infamy, in lectin? 
them hear her rail againſt him: and all this done, not for a day, 
or under the excuſes of paſſion, bur for ſeven whole years , 
nor 


$a Hg, 


nor done ſo paſſingly , as that he could entertain any hopes of 
her reconciliation toallay his' griet'; bur ſhebegan co tormene 
him the nexr'day atcer rhe Marriage,” bearing him with her 
Slipper', forhar only his: Marriage wanted'its honey-moneth, 
and ſo malicious was her htmour, 'thar ſhe could nor bridle ic 
for one day, And theſe affronts were dayly, Cntinned , moſt 
deliberatly, and owned after all the remonſtrances 'her friends 
could make for reclaiming her, 'at' which occafiqns ſhe uſed t9 
ſpeak kindly of nothing to him or them , bur! her paſsjons, 
juſtitying her lying of, him as Wir”, her railing againſt him 
as Eloquence, her revenge as Juſtice, and her obdurednefſe as 
OO 3 i oa tors TS EET 
T his being che perfon againſt whom T'am to plead; Tani 
oblieged to give your Lordſhips ſome character of him tor whom 
] appear , who was not only born a Gentleman, bur by being 
a Souldier , has made himſelt ſo, and by both theſe qualities, | 
has fo ſtrong an averſion againſt beating any Woman ,: that the 
great reſpect he had for that lovely Sex, made this Purſuer, 
after ten years  intimit' acquaintance , chooſe him for cher 
Husbind 4 and for ſeven years , be hach nor only ſuffered, bur 
concealed his wrongs, to thar depth, that his hair hath by grief 
changed its colour twice , the ſtrength of nature, and grief, 
overcoming each other by their ſeveral rurns, Nor doth he 
think himfelf concerned to anſwer his Wifes calumnious re- 
proaching him, as having been her Husbands ſervant ; for ir is 


moſt true, that after he loſt his Eſtate in his Majeſties ſervice, 
her fi:ſt Husband choos'd him tor his Frien1, and atter his death; 
ſhe chooſed him for a HusDand ; which ſhews , that .he 
had ſome worthy qualities about him , which were able to 
fupply that great want, the want of Riches, and is it not 
; | clear, thatwhen Women begin to complain of fo ſacred a re- 
» | larion, they will make faults where they cannot find them e 
and theſe Wives who would divnlge what is true, would in- 
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' Iconteſſe (my Lords ).chat there is. very much due. to: thar 
excellent Sex , whea\they arc.,. whatchey oughr ro be ; bur 
our. loye.co_Wine,,. mult not hinder.us to call it Vinegar when 
it corre pts.; nor ſhould ,we flatter Tyrants,, becauſe we loye 
Monarchies,” But. Judges| muſt look: more to Juſtice, then 
raplemene z. and therefore, T.muſt beg pardon to alledge for 
my Clicat, Ts ne reg punathed | tor beating . his. Wite, 
becauſe, The Wile is,by,, Law .under the power and autho- 
rity of her Husband , which ſubjed&ioa,is nor only che puntſh- 
ment of her fin, norwill allthis powerrepair to:man , the loile 
he had by the injury done him. when he got this power ; but 
this power is put in the Husbands hands, for the good , not 
only.of the Common-wealth., bur of the Women themſelves: 
as tothe Common wealth, it was fit, that in. every Family 
the Husband. ſhould be empowered to correct the extrava- 
eanciesof his Wife, and not to bring them before the Judge, 
and in publick, this would hive divided families, raiſed pub- 
lick ſcandals, and many will be content to receive correction . 
in .privat , - who would never be reconciled after a ' publick 
correction, And as to. the Women themſelves', it was 
fit, that ſhe being the weaker Veſſel! , a creature naturally 
paſhonar, and wanting experience, fhould therefore be govern- 
ed by, and ſubjed to ,her Husband, and as the head may reſolve 
to chaſtiſe or mortifie any part of the body, when it thinks that 
Diſcipline will rend to the general advantage of the body, So 
may the Husband, whom theScripture calls the head of the Wife, 
correct the Wife , when that correction may tend to the ad» 
vantage of the Family, | ©: 

Let us but look back upon the fiiſt ages of the. World, and 
we will find that the Husband had generally power of lite and 
death over their Wives , even amongſt the beſt of men , the 
Romans, and thus Plz, 1b, 14. cap, 12, 1eports, that Zgna- 
tins Megennius kill'd his Wife, for having d1unk too much 
| W1ne, 
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Wine, and that her death was not enquired into, as that which 
the Law then allowed, . And Czſar tells us, /ib, 6, that the 
Germans in Uxores , ap in liberos., vite neciſque poteſtatem 
habcbant, And till this day, the ſouthern Nations ( whole 
wits ripen more then ours, as nearer the Sun ) have ſtill the 
ſame power continued to them, by which the Women loſs 
licle, for it keeps them from adventuring upon theſe extra- 
vyagancies , tor which our complementing Nations hate their 
Wives , which toa kind Wife , ſhould be worſe then death, 
Bur if theſe Laws think this power of life and death fit for the 
Husband, it ſhould ar leaſt teach us to beſtow upon him the 
power of correction, tor which I only plead ; which power 
of corre:on, is by Bonaventur ſaid to beallowed them by the 
Law of - Nations, 4, fentent, diſtini#, 37, maſuer, tit, de 
prſſeſſ. s. item maritus, By the Canon Law, the Wife is declared 
to be more in the power of the Husband , then of her Father, 
can, ſicut alterins 7, queſt, 1, and that the Husband may im- 
rifon her, or keep her in the ſtocks, car. placnit, 33, queſt, 2, 
And if we conſider our Law, we will find, thac Husbands 
have the ſame power over their Wives, that a Father hath over 
his Child, c, 131, /eg, burg, which Law faith , That he ſhould 
corre@# her, as not knowand what ſhe ſhould do, and as a Bairn with- 
in age, ſeing ſhe is not at her own liberty, And as the Council 
would not hear a Child complaining that his Father had bear 
him, So neither ſhould they hear a Wite, We havealſo an 
expreſs Statute, 2, Dav, chap, 16, wherein it is appointed, 
that no accuſatton ſhall be received againſt a man for having oc- 
cafioned the death of his Wite, except it be notoriouſly known, 
that he gave her wounds whereot ſhe dyed ; by which it is 
neceflarily implyed , that he is nor puniſhable, nor cannot be 
accuſed for any wounds given which were not mortal; where 
likewiſe there is a decifton of the ſaid King David, related in 


theſete1ms, 
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In the time of King David,a caſe happened in this manner, Au 
man of good fame gave to his Wife, deſcended of great blood, an 
blow with his hand,of good zeal and intention ta corre her, and 
ſhe being angry with her Husband after that day., wou'd not for no 
mans requeſt, eat nor drink till ſhe deceaſed, and entered in the way 
of all fleſh, The friends of the Woman accuſed the Hasband for 
the laughter of his Wife : And becauſe it was notour and manifeſ 
that he did not flac her, nor gave her no wound of the whilk ſhe 
died, but gave her an blow with his hand, to teach and corred her, 
and alſo untill the time of her death loved her , and entreated her 
as 4 Husband well affectionat to his Wife z, the King pronounced 
him clean and quit, and thereanent made this Law, 

| But, TI find it is anſwered 5y the Wites Advocars( who can bet- 
ter maintain, then they could ſuffer what :ſhe has done ) that 
though theLaws of other Ages and Nations,did,and do allow this 
. power to the Husband, yet, our preſent cuſtoms, as well as onr in- 
clinations, hate that ſtretch'd and ungentle power : and though 
our Law did allow ſome power to the Husband for correfting 
his Wife; yet, that power could not be extended to defend 
ſuch violent courſes as were here uſed, where the Hnsband Cid 
hold her head to the fire cill her face was burnt , and did there- 
after beat her with a Slipper, Nor do any Law or Lawyers 
allow more then modica coercitio for her correction ; bur ſuch an 
exceſle as this would be puniſhable in a Father towards his 
Child, or in a Maſter towards his Servant, 

To which anſwer the poor Husband acquieſces as much as 
they, and by his patience and continued kindnefſe , in ſpighr 
of all theſe diſgraces and affronts , he has teſtified more re- 
ſpe&t then the Law could have commanded, Bur ſince i is ac- 
knowiedged upon all hands, that the Husband might have cor- 
reed his Wite, and thar he is only puniſhable tor having ex- 
ceeded the juſt meaſures which the Law allows, I ſhall fi: 
relate the matter of tat, and ſhall then examine, if he did not 
Proportion the puniſhment to the injury, 

After 
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After my Clients Wife had ſwore ſhe would ſtarye her (elf, 
if he would not renunce all her Eſtate, he ( good man) con- 
. deſcended to her extravagant deſire, but not ſatisfied with this, 
ſhe ſwore ſhe would kill him, it he did not leave the Country : 
and finding that he came in at night, the beat him with her 
Slipper , but finding he only ſmiled at this , ſhe came running 
up to him with a knife in her. hand, whereupon he threatned 
to hold her head to the fire, if ſhe would not calm, and fo took 
the knite from her, Notwithſtanding of all which , both kind- 
neſſe, and threats, ſhe did a third time flee in his face, but 
ar laſt, tearing his patience might nor only prejudge himſelf, 
but her , hedid tike her and hold her tacea lictle to the fire, 
bur without any defign , ſave of terrifying her; bur ſhe being 
ſtrong, and malice tupplying what ſtrengch her Sex denyed her, 
wreſtled out of his hands , and in wreſtling, threw her (elf upon 
the fire » and burnt a little her own face, All which ſhall be 
proved by witneſſes , who ſaw the whole tract of that unhappy 
buſsle, for it was an aggravation of her guile , that ſhe uſed him 
thus publickly, 
- This being the ſtate of the caſe, I hear ſuch as ſtand behind 


me ſwear, had ſhe been mine, I had drowned her, or ſtarved her, 


and I conjure your Lordſhips to refle& what any man would 
have done in that caſe; but I ſhall only debate, that this 
euilt deſerved a more ſevere puniſhmenc, then what he inflicted, 
For, x, in proportioning the puniſhment to the guilt, your 
Lordſhips will be pleaſed toconfider , that the Husband never 
having puniſhed her former extravagancies, was here to puniſh 
at once, all that ſhe had formerly done, and if every offence 
deſerved corre&ion , ten thouſand offences deſerved one that 
was very great ; and it the Law after it hath puniſhed the firſt 
two ſmall thefts , puniſhes the third with death, and ater 
it hath puniſh'd breaking yards with ſmall pecunial mulas, 
maketh the third capital; may not the hundreth offence in 
beating a Husband , and Jaying ſaares for his lite , deſerve all 
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done, where the former faults were alſo to be paniſhed'? An 
fince no Judge conld have refuſed to have burnt her'in the 
Cheeck for three' ſuch riots , fure the Husband cannot be 
puniſhed for puniſhing a hundreth at the ſamerate ; and I hope 
your Lordſhips will imagine, thara Husband who ſuffered {© 
manyaffronts, would not have been too violent in pnniſhing 
the laſt, ;and thatſhe harh- her ſelf ro blame, having contemned 
the warning given her by her Husband, and in giving of which 
warning, it clearly appears, that he was maſter of his paſſion, 
and proceeded both k.ndly and judiciouſly ; or though he did 
deſerve a puniſhment , yet by-paſt-ſufferings , torments and 
affronts, may do more then ſatisfie her, for that one injury, of 
which ſhe can only complain: and as in ballancing accounts, 
ſo in batlancing muteal crimes, we muſt not look to the debt 
and credit of one day, but conſidering all that either party can 
lay to one anothers charge , we muſt at the ballance only 
determine who owes moſt , and if that method be followed, 
then ſure your Lordſhips will find , that as injuries may be 
compenſed 2moneſt the parties themſelves, in ſo far as concerns 
their privar intereſt, ſo here, my Clients Wife having been more 
euilty towards him a thouſand times, then he can be ſaid to have 
been towards her, though this riot were acknowledged, her in- 
cereſt ceaſes,and her complaint doth become thereby moſt unjuſt, 
Though the Law defigns to reſtrain our vices , yet becauſe 

it cannot root out our paſſions, it pitties them ; it employes its 
juſtice againſt our crimes, bur its clemency againſt our paſſions: 

and {o high did this clemency run in the Roman Law , that he 

who in paſſion kill'd his Wite, being taken with her adulterer, 

was not puniſhed as a murderer, qui impetu trains doloris inter- 

fecerit : and the reaſon the Law gives tor remitt:ng the crime 

is, cum difficillimum ſit juſtum dolorem temperare, l, 38. f.ad.1. 

jul, de, dult, And it any paſhon deſerves pardon, it muſt in him 

who has beſtowed pardons for ſeven years ; or if it may plead 

againſt any , it muſt be againſt. her who raiſed injuſtly , = 

paſſion 
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paſſion of which ſhe complains. Injuries trom. a ,Wife: are 
crimes'z and if-in,uries can juſtifie piſſiog among ſtrangers, 
much more can they do it ina Husband, 1911 60 
- I hope your Lordibips will likewiſe confider,that ſelf-defence 
is not only a Priviledge introduced by Law., but a duty impoſed 
upon us by nature z_ and without this, -this world were nothing 
buca ſcaffold , and every man with whom-we cotwerfed ; night 
prove-an executioner,,' ; Nor-doth ;this ſelt-defence only deowe 
us when we kill ſuch as would attacque ow lite, bur it ſeontes ts 
likewiſe when we chaſtiſe ſuch as, would -ſtain our honenr; tor 
lite without hogour,jis but as a dead carca{s,when the Sou! is fled; 
or a King when he is dethroned, And 'fince the Law haspdrite 
lel'd life and honour in every thing ,-jt is-moſt julk, -chat feing 
we may kill ſuch as invad the one., we may at leaſt chaſtiſe 
ſuch as invad the ocher z+ elpecialiy ſeing theſe who are 
here puniſhed , have only themſelves to blame, as the authors 
and occafions of all thoſe accidents of which they complain : 
and therefore, my Lords, I ſhall intrear you to figure to your 
ſelves , what aman could do, it his Wite ſhould conſtantly 
reſolve to .ſpit in his face when he were amongſt ſtrangers, 
or conſt:ntly awake him when he reſolved to reſt : were 1t not 
ridiculous to put the Husband alwayes to complain to a Judge 
in thoſe caſes 7 and yet to ſuffer ſuch injuries ro beunpuniſhed, 
werenotonly to make a man miſeravle. bur to force him to an 
imperrinent clemency , which might breed up his Wite to an 
inſufferable inſolence, And it mean people , (who wanting 
generolity and veitue, are curbed by nothing but aweand tear) 
ſhould come to know that the Councill allowed ſuch an incul- 


' gence to Women, and that there were no place for the juſteſt 


complants of injur'd Husbands, what ruptures would this 
occaſion in privat Families , what numerable ſuits before your 
Lordſhips , and how many ſeparations betwjxt Husbagd and 
Wes : 
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'Do then; my Lords, by this deciſion , let the people fee, 
thatas vereuous and deſerving Women may expect the higheſt 
and pureſt reſpe&s imaginable, ſo ſuch as ſhew themſelves -un- 
worthy of theſe favours; may expect puniſhment anſwerable to 
theircrimes, Nor is it a:ſmall aggravationof their guilt , that 
they endeavour asfar as in them Tyes , to draw contempt and 
diſgrace upon that amiable, and deſerving Sex, Thus: good 
Women will be complemented, when they find they owe nor 
the reſpe& they get to'the Law only, but co their own- merit, 
and unworthy Women will find, chey may expe a happier 
life by raming their own inſolencies, and by living in concord 
with their Husbands, then they can from their inſolent , and 
outragious abuſing of them, | 


The Counſel impriſoned the Husband for one night, 
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XVI11., PLEADING. 


How far Minors may be puniſhed for crimes, 2. Whether Come 

' plices may be purſued before the principal Party be found guilty, 

3. Whether Socius criminis may be received in Riots and 
leſſer Crimes. | 


He crime forwhich my Clients are accuſed, is, that 
in Fanuary, 1660, the laid Charles Robertſons Brother 
and two Sons did eonvocat the Lieges , .and throw 

down a houſe belonging to Elizabeth Rutherford, which they 
did at their Fathers deſire, orat leaſt , that their Father did 
ratihabit the ſame, 2X 
Againſt this Indictment, it is alledge), that the two Sons, 
the one being of theage of tourteen , and the other of fiiteen, 
cannot go-to the knowledge of an Inqueiſt, tor throwing down 
this houſe, ſince they offer to prove, that they were intormed 
by their Uncle, that this.houſe belonged to their Father, and 
that it was their Fathers defire they ſhould go along with him 
to throw it down; for though Minors may be puniſhed for 
attrocious crimes , .committed again!t the Law of Nature, ſuch 
as Murder, Inceſt, &c, and to abſtain from which, the youngeſt 
conſcience doth adviſe : yet, ſuch as as cannot be known to 
becriminal , but by ſuch as underſtand poſitive Law , are not 
pun'ſh-d 
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puniſhed as criminal., but in ſuch as are oblieged to. underſtand 
chat Law: "None wilt contravert.,. chat the throwing down 
ſuch.alircſe*houle , nor exceeding fix- pounds Scots ot value, 
and to which, they and all the Countrey had heard their Father 
pretend right , cannot be called 2 crime againft the Law of 
Nature; "and itis emlp-a crime-in-pofitive or manicipal Law, 
when it is done by ſuch, as are obliegedat the time. to under. 
ſtand they ate doing an injuty , and that the houſe belongs not 
to him, at whoſe command they are throwing it down , and 
theſe Children were not oblieged to know this ; for ſince they 
are not in Law oblieged to underſtand their own rights, till 
they be Majors, much leſfle are they oblieged to underſtand 
the rights of other men; and in thisczſe the undeſtanding the 
matter of rights, is that only which infers the crime , for if 
the Father had right , this had been no crime in him ,- nor 
them, | 
I am ſure, there isa great diſtin&tion betwixt as, which are 
of their own nature indifferent, ſuch as throwing down of 
houſes , taking men priſoners, &c, and theſe which are of 
their own nature vitious, and criminal, and need no extrinfick 
thing to clear that they are ſo, ſuch as murder , and robbery, 
the firſt doth require the knowledge of fomething that is ex- 
trinſick to the a& which is done, nor is the guilt infer'd but by 
reaſoning, and judgement, and therefore that guilt ſhould nor 
fall upon Minors , except they are do/of;, and are preſumed to 
have done it intentionally and upon defign , and how can defign 
be preſumed in theſe Minors, fince the committing this a& 
did not take irs rife from them , but from their Uncle, and 
Father, and they were to gain nothing to themſelves, immediat- 
ly by it © norcanit be imagined , why the Law will for want of 
underſtanding, leffen the puniſhment in the .moſt attrocious 
crimes, ſuch as Witchcraft,murder, &&c, in ſuch as are thriteen 
'yerrs of age, if it will not remit abſoluce!y the gu:1t, in ſuch 
caſes as theſe , where the guilt was neither. palpable ; nor the 
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prejudice great, And it Minors be to be reſtored adverſus 

delifFum in any caſe, as is clear they are, they ought to be re- 
ſtored againſt this , where the guilt doth confiſt in a punt4lio 
or nicety of Law, ſuch as , that though the Father had right 
to the houſe, yet he could not have thrown it down by his own 
atithority ; a principle which tew countrey men underſtand, 
when they have reached twenty one years, f delidtum fuerit 
commiſſum ſine dulo poteſ> minor juvari ope reſtitutionis is inte- 
grum, etiam ad hoc ut a tota pena excuſetur, Clar, queſt, 60. & 
Anan, in cap, 1. num, 8, de delidt, puer, Nor can I ſee a reaſon 
why crimes by the unanimous opinion of Lawyers are ſaid not to 
be puniſhable in Minors when they are perpetrat non committen- 
do, ſed omittendo, it it be not becauſe omiſſions are juris, and 
fall not under ſenſe,and proceed from a weakneſle of the judge- 
ment; but yet I think the former diſtintion more juſt , ſince 
omiſſions of what nature requires, ſhould bind them , but no- 
thing ſhould bind them which proceeds from a weakneſle in 
judgement , fince Law allowes Minors to have no judge- 
ment, 

But whatever be alledged againſt other Minors, yet theſe 
having obey'd their Father, in an a& which was of its own 
nature indifferent, they cannot be puniſhed for the guilt though 
he may , for that wereto make poor Children unhappy , in 
ſubjecting them to double puniſhments, for if they obeyed nor 
their Father , they could not eſcape their Fathers anger, or if 
they did obey , they fall under the Laws revenge, And it 
were very unjuſt, thatthe Law which has ſubjected them to 
the power of their Father , ſhould not ſecure them when they 
obey that power to which it has ſubjected them, And upon the 
other hand, it would le(len much that power which the Law 
hath taken ſo much pains to eſtabliſh in the perſons of Fathers, 
and Maſters , over their Children, and Seryants, if it gave 
them occaſion to debate their commands; and though a Sos, 
or a Servant , are not obliegd -— their Father or Maſter, 

in 
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inchings palpably atcrocious , and wicked; yet',- where the 
thing commanded is not neceilarily., and intrinlecally. unjuſt; 
they ſhould either obey there, or no where ; and what: a grear 
prejudice were it tothe Common-wealth, .if a Son or Servant 
ſhould refuſe co affiſt,ia bringing back Cattle,which others were 
driving away, to labour-Laad ,. or aſhiſt Poindings, or even 
throw down houſes at their Father , or Maſters deſire, . becauſe. 
they might pretend his-right-were not” ſufficient * and fo the 
Father and Maſter ſhould be ſtill oblieged to give an account to 
his Son or Servant; . of his right and ticte upon all occaſions, and 
his-commands-, which require oftimes a ſpeedy execution, 
ſhould be delayed in the anterim, To prevent all which, the 
Law-hath tor the good of the Common- wealth, allowed Sons, 
nor Servants, no will of their own , making them in effect 
but the-tools and inſtruments of their Fathers and Maſters will, 
Non creditur velle qui obſequitur imperio Patris, vel Domini, lg, 
Fe de-reg,jur, And if the Law allowes them to have no will of 
their own, it cannot puniſh chem when they obey their Maſter, 
forall guilt is only puniſhed , becauſe it is an effect of the will ; 
and therefore, Fohn Rae was not put to the knowledgeof an In- 
queiſt, as art, and part of theft , becauſe he went only. along 
with his Father , when he was about twelve years of age, 1, of 
Fanuar, 1662, And by thets, cap.num, 9.ſtat, Will, the ſervant 
is only declared puniſhable, it he do not detet his Maſter, 
or deſert his ſervice: and per, 1, 1ib, homo, ff, ad, 1, aquil, it is 
expreſly decided,that ſs jſſu alterius manu injuriam dedit, attio 
legis aquilie cum eo eſt qui juſsit , fi modo jus imperandi habuit, 
quod (i non habuit,cum ev agenaum eſt qui fecit. 

Though Minors may be puniſhed for a guilt, yer they oughc 
not to be indicted till they attain to the years of Majority , be- 
cauſe if they were to be tryed in their leſſeage, they might by 
want of wit and experience, omit their own juſt defences, and 
miſmannage the debate in which they were ingaged,as to which, 
our.old Law appears to be very clear, R, M, 11h, 3,c, 32, 1b. 2. 

cap, 
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cap, 41., quia dicere wel tacere poteſs galore Tuvenil;, quod 26 
| Fg Ry :. Suitable to which, Skeendoth Pl his red. 11 5 eh 
obſerve adecifion , betwixt His Majeſty , and the: Abbot of 
Parbroth , anne, 1312, & |, pen. cod, de autor, tut; &, 1, 1.5. 
occiſorum ad S, C. Sillan & cap. 2, de delidtis puerorum, extrav, 
Since a Minor may be reſtored againſt ſuch omiſſions, or againſt 
2 confeſſion omitted by him, quando nop poteſt aliter contra 


 euns probaricrimen, or may omit to objec againſt Wieneſles, it 


is more juſt and convenient, that he ſhould not be tryed till hebe 
Major, For,if he be tryed, he muſt be once puniſhed,and then his 
being reſtored is both impoſſible and improficable: and ir were 
very inconſequential for our Law to have ſo far priviledged 
Minors, as that they are not oblieged to debate ſuper hereditate 
paterna , and that too upon theſe ſame reaſons I here alledge, 
and that it ſhould not much more ſecure them againſt criminal 
tryals in the ſame minority , where the hazard is greater, 


. eſpecially where the Common-wealth is not concerned (as here) 


to havg the guilt immediatly brought to open puniſhment, and 
wherethe crime is not attrocious , reaching no furder then 
privat revenge , and a pecuniary puniſhmenec, Nor is the 
publick in this caſe diſappointed of a juſt revenge; for it can 
reach the Father or Uncle , who are alledged to be the principal 


actors, 


For the Father, I alledge, that he cannor be purſued, 
as he who was acceſſory to the committing of the crime, in 
commanding or ratihabiting it , except it were condeſcended 
from what particalar a&ts his ratihabition can be inferr*d; 
whether by words, deeds, concealing, or otherwiſe ; and it is 
not ſufficient to lybel in the general , that he did ratihabir, no 
more then a Lybel would berelevant, bearing, that my Client 
wereguilty of treaſon, without condeſcending how , as is clear 
by the opinion of all Lawyers, who require , that Lybels 
ſhould be ſpecial , which is required by them, to the end thar 
the relevancy of the Lybel may be debated and determined 
Dd 2 by 
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by the Judges , before it go to a tryall, which fliould be 
ratherdone amongſt us; *therrany- other Nation', becauſe the 
probation is in this Kingdom tryed-only be an Afſrze, and theſe 
are ordinarly men- who underſtand not the intricacies of Law, 
whereas if the particular way-and manner of ratihabition be nor 
condeſcended on, and diſcuſt by the Fudges, it muſt come to be 
debated after the probation betore the Inqueiſt ; and.thus not 
only relevancy, and probation, matter of Law, and matter of 
Fa@, but even the diſtin& offices of Juſtices,, and Afſizers, 
will be here confonnded, As for inſtance, if the purſuer ſhould 
prove .. that:the Father ſaid that all was well done , we would 
be forced todebate before the-Afize , that ſuch paſſing words 
as theſe cannot inter a crime, for elſe many thouſands in a 
Nation might be found guilty of crimes to which they had ne 
acceſſion : Or it it were only alledged , that he received his Sons 
iﬀnto his houſe, it would be likewiſe debated, that the receiv- 
ing of a mans own Sons into his houſe, cannot infer a crime 
in delitis levioribus , though it may be debated to þ$crimi- 
nal in Treaſon, and more attrocious crimes, Upon which, and 
many other points , the Doors have writ very learnedly, 
and to debate ſuch points before ignorant Affizes were very 
dangerous, 

It is likewiſealledged for the Father , thar he being only 
purſued as acceffory to this crime committed by his Brother, in 
ſo far as he did: either command or ratihabit, it is therefore 
neceſlar , that the-Brother be firſt purſued and diſcuſt,, ir being 
arule in all Law', that the principal ſhould be pleaded and' dif- 
cuſt, before him who commanded the ſame to be done ,. or be- 
fore the receipter; as 1s clear by. R, M, 1b, 4. cap, 26, intituled, 
The order for accuſing malefettors for crimes ;, which agrees like- 
wiſe with the opinion of the Civilians , and particularly Clay, 
queſt, 20. num, 6. whoſe wordsare, Scias etiam quod quandoque 
proceditur contra aliquem tanquam quod Ppreſtiterit auxilium 
deliffo, debet primo-in Dany conſtare principalem deliquiſce, 

Mars, 
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( 213 ) 
Mars, queſt. 26, gives an example of it juſt in our caſe, a 
Father is/purſued as acceflory to his Sons/guile,. in which caſe 
he alledges the Father could'noc be tryed, itil} the Son was: firſt 
diſcuſt;, & Alexand,. confilio15, 40, 1, dicit; quod niſt privs 
eonſtet de manaatario , procedi non poteſt contra mandantem ; 
with which the Engliſh Law agreesfully , by which the- prin- 
cipal ought. to be attainted by verdidt., confeſſion, or by!out- 
lawty, before any judgement can be given" againſt acceſſories; 
Bolton cap. 24.num,38, And therefore,cxceptthe Uncle, whs 
was the principal actor here, were firſt found guilty by an Aſſize, 
my Client as commander and ratihabiter cannot be puniſhed, 

To this it is anſwered , that 'the foreſaid Law of the 
Majeſty holds only in thett, but not in other- crimes, and 
cthatas to all crimes it is abrogat by the go, AR, x11, Parlia- 
ment, F4, 6, by which it is appointed, that all criminal Lybels 
ſhall be relevant, bearing att and part, without making any 
diſtin&tion betwixt principal and acceſſories, and the Father 
is called here as a principal, having given a warrand, as aid is, 
for elſe thegiving warrand for doing treaſonable deeds, orto 
commit-murders, could not be puniſhable , though nothing 
followed; whereas in all Law, ſuch deeds are criminal in 
themſelves, and the mandant might be immediatly puniſhed, 

To which it is seplyed , that this Maxim holds not only in 
theft, bur in all other crimes; for as there can be no-reaſon of 
diſparity given to difference rheft from other crimes, as fo this 
point ; So the rubrick of the former Chaprer 4. is general, and. 
in the fourth Verſe of that Chapter, iris ſaid generally, Thats? 
is manifeſt , that the commander or receipter ſhall not be chirged 
ro anſwer,till the principal Defender be firſt convicted bras af e 
W hich is likewiſe quoad all crimes ordained indefinitly by the 
29, Ac, Stat, David 2, Nor can it with juſtice be-pretended, 
that theſe Laws are abrogated by the foreſaid Statute of King 
Fames the ſixth , for theſe reafons; x, That ARtdoth not ex- 
preſly bear an abrogation of the former Laws, and ſtanding 
Laws 
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Laws cannot be abrogat-by conſequences. no: can it be, bur if 
the-Parliament had deſigned to abrogat ſo-old end tundamental 
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Eawsand Cuſtoms, :they would have expreſt-their deſign, eſpe-_ 


clally fince in criminal. caſes; - all :Lawyers endeavour. ro make 
their Laws clear and perſpicuous, - 2, No Laws ate interpret 
to.abrogat one another, except they be-inconfiſtent , ſo in- 
favourable is abrogation of Laws; and _it is generally received, 
that Zeges in materia: diverſa: ſeſe: non tollunt , nec -abrozant : 
burfo it is, thar theſe Laws here founded on, are moſt con- 
ſiſkent with the Atof King Fames- the fixth, and theſe two 
are waterie diverſe: tor it is very conſiſtent , that a Libel 
bearing art and part ſhould berelevant , and. yer that the. prin- 
cipal ſhould be firſt diſcuſſed, tor though: the principal be firſt 
to bediſcufſed, yet, when the acceſſories are to be accuſed , it 
is \ufficient that it be generally libelled againſt them, that they 
were att and part, the one of theſe regulats only the way of 
procedure, & ordinem: cognitionis » the other regulats the 
releyancy, and ſhows what Lybel ſhall be ſufficient. Nor was 
there any thing more defigned by that At, Fa, 6, but that 
Lybels in criminal caſes ſhould not be caſt as irreleyant , as is 
clear by the narrative of the AQ, And by the civil. Law, 
ordo cognitionis ,, & accuſatio eorum qui opem anxilium pre- 
ſtiterut ,. are alwiſe accounted different Titles, and are dif- 
ferently treated , ſo that theſe two Laws are very different, 
and very inconſiſtent, 3, If that Law, Fa, 6, had abrogar 
the former Laws, whereby it is appointed , that the principal 
thould be ditcuſt before the acceflories, then it had tollowed 
'bÞ .neceſſar conſequence, that theſe Laws could nor have 
taken'plice after that Ac ; but ſo it is, that Detences are 
dayly ſuſtained upon theſe Laws , as in the caſe larely of 
George Graham , 'which ſhewes very convincingly , that they 
are not abrogated, | 
\ The reaſons likewiſe whereupon that Law was founded , or- 
daining that acceſſories ſhould not be purſued betore the prin- 
Cipal 
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cipal beidifcuſs'd, are ſtill in-yigor, and are ſo juſt and neceſſir; 
char-ic were injuſt co abrogat a | Liw fourided upon them ; for 
the Lawconfidered , that if the principal were called, he might 
know many defences, which it they were known to'theſe who 
are alledged to be acceſſories, would certainly defend them, as in 
this caſe, \if the Uncle were called who threw-dowh che houſe, 
it may/be he would alledge , thar:he did not throw ddwn this 
Cotrage, till che accuſer had conſenced; which'conſenthe pd 
fibly hath : and this may be neceſfar in a thouſand caſes , 'as'if' 2 
perſon were purſued for having been acceſſory to the driving 
away Sheep, or Neat, he might be convited , though he were 
innocent, 1t the principal were not called, which principal if he 
werecalled, might produce a: Diſpoſition from the'party, 'or a 
legal Poinding, either of which being produced, would defend 
both : whereas upon the other hand, if it were lawful or ſufh= 
cient to accuſe any perſons as acceſſories, without purſning the 
principal, the accuſer might collude with the--principal ,”ahd 
ſuffer him to go unpuniſhed , providing he wonld Keep-up the 
Defences and Warrands, and-fo ſuffer the innocent acceſſories © 
ro be condemned, Wh” | | 
Is it not aprinciple in Nature, that acceſſorium debet ſequi ſuum 
principale © And doth not the Law ſtill'require ,' that prins de- 
bet conftari de corpore delictis? And how can a man be purſued 
for hunding our another to throw down a houſe, -untill it were 
firſt known that the houſe was thrown downs Nor is the 
giving an order to throw down a houſe criminal, though it were 
proven z except the houſe were according to that order thrown 
down,and that it was thrown down by-yertue of that order, and 
upon no other account, By all which it clearly -appears , that 
the throwing down of the houſe , which is the principal guilr, 
mutt be ficſt tryed , betore it can be enquired , who gave the 
command, 
The laſt, and one of the great arguments, I ſhall uſe to 
prove, that the principal who threw down the houſe —_— 
iſt 


” | 
firſt. difcuſt.,. before my Client can be panhell'd for commanding 
or ratihabiting, :is,' that by. this method ,,* probation: ſhould 
be led againſt abſents ; contrar to the known principles of. our 
- Law ,and by the connivance or ignorance of the acceſſories, the 
fame of an abſent perſon may be wounded, and witnefles ſuffered 
to depone , who dared not have deponed it he had been preſent, 
and though that probation led againſt him in abſence would 
not be concluding, yet it would leave a ſtain; and would 
engage the deponetrs to adhere to theſe prejudicat and falſe 
depoſitions in another Proceſs , to ſecure themſelves againſt 
perjury, = Lad 4: | 

W hereas it [is pretended , chat ſometimes command is a 
crime, though nothing follow; 'It is anſwered , that where a 
mandat is of it ſelf criminal , though nothing follow , as in 
Treaſon, there the giver of the mandat muſt not be purſued as 
a Complice , or acceſſory , but as the principa\ tranſgreſſor, 
nor would the King be prejudged( as-is alledg'd ) it the prin- 
cipal behoved firſt to be diſcuſt, becauſe it is pretended , that 
that principal might abſtra@ himſelf, and rchereby cut off the 
publick revenge, which would otherwiſe juſtly fall upon the 
acceſſories if they could be apprehended, For to this it is 
anſwered, that it is eafie for His Majeſtes Advocat to raiſe a 
purſute againſt the principal, and. if he compear, to proceed 
againſt him , or if he compear not , he may be denunced 
fugitive, which is a ſufficient diſcuſſing of him as a- principal, 
and will open ſufficiently a way to proceed againſt the Com- 

lices, 

4 It is likewiſe alledged , that the witneſſes which are offered 
to be adduced againſt my Clients, for proving that they com- 
mitted this crime, are not teſtes habeles, and cannot be admitted, 
becauſe I offer to prove by their own oath, that they were at the 
pulling down of the houſe , and did aQually pull it down , and 
ſo are ſocii criminis , and conſequently are repelled from 
witneſſing , by the 34. cap, ſtat, 2, Rob, 1, where there is an 
enumeration 
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, enumeration. maile of thoſe who; cannot be admired 0: be 
-wieneſſes,” amongſt whom are ſocii .&* participes ejuſdem 


cramints, _ yh 
T9 which exception , the accuſer anſwers, that though 
 Facigs grominis , £2900 be: admitted pro ſocio, yer he miy be 


; admitted: cantra ſoriums, that he may. be witneſs againſt, though 


not for thoſewho were ingaged with him, 2, Though /oc:us 
criminis may not be admitted as awjtneflerontra ſocium, where 
the crime in which they were ingaged fixes. infamy. upon the 


- committers , as Treaſon , Wixchcraft , Murder, &, yer in 


bo 4 


Delidts or rather Riots, ſuch as js the caſting down of 2 houſe, 
that tends to infer a pecuniary, and not a capital puniſhment; 
there ſocis criminis may be received as. witneſſes; for, the 
reaſon why they are ordinarily repelFd, is, becauſe in deponing 
they conteſſe a crime againſt themſelves, & ſe infamant, 
which reaſon ceaſes in Delis or lefler crimes , que non infa- 
mant, | 

It is likewiſe repreſented , that it is moſt clear from Lay, 
that the only reaſon why focis criminis are repelled from being 
witneſſes is, becauſe deponendo ſe infamant , and (o they forteic 
the capacity and confidence of integrity that the Law repoſes 
upon all perſons that ought robe believed as witneſſes ; by the 
whole contra@ of the whole. Titles, f. & C. de teftibus, And 
by Clar, queſt, 21, num, 8, DidFum ſociicriminis ad hoc ut fidem 
faciat, requiritur , wt ſit confirmatum. in rormentis , cum enim 
ex proprio delidto ſit infamis, nec debet admitti pro tefte ſine 
torturas and the toreſaid Text of the Majefty , ought as is 
alledged, to be interpret only ſo, as to take place ubi crimen 

infamat , and that dgjziFa non infamant is endeavoured tobe 

proy d by the Statute of King William , de his qui notantur 

infamia, where ;it-is faid , that. fures, ſacrilegri, homicidii, 

and others, qui ſunt irretiti capitalibus criminibus, repelluntur 2 
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may- be purſued 
themſelves, it.is-not probable that they will depone - againſt 


. athersfalſely,eſpecially when they. may be overtaken upontheir 
.. own depoſition, | | | 


To which it-is duply*d, that it'is arule in Law , that ſocins 
criminis,. nec pro , nec contra ſocium admitti poteſt, I; quoniam 
C..de teſt, Maſcard, conclus, 1418. by which it1s: clear,” that 
the. Law.makes-nodiſtintion whether he be adduced:, for, or 
againſt his Commorads, whether he be adduc'd in'crimes , or 
delits; and. ſocins criminis-is- not only: repelPd from being-a 
witneſſe, becauſe he ſtains his own fame, whilſt he depones 
againſt his: companions , but becauſe the Law preſumes thar 
being.him(ſelf under the mercy of the. purſuer , he will. by an 
unjuſt depoſition ranſome himſelf from the event of the purſure, 
and therefore theLaw caſts him as a witneſle;:- for the Law is un- 
willing to ufe thoſe who -hath offended-it, and Lawyers have 


alwiſe been-unwilling to tempt men, by forcing them to depone- 


upoa their own-errors, tor they judged, that theſe who -would 
commit a crime, would eafily torſwear' it, And the: Law of 
the Majeſty.tormerly.cited doth repell 4 teſtando focios criminis, 
& infames, whereas it needed not have expreſt both , if ic had 
comprehended the one-under the other; and.only repelled ſocios 
criminis , . becauſe they were _ EEE 

I perceive. by: Lawyers , that ſometimes they 'allow wit- 


neſſes in attrocious and great crimes, whom they would not 


have admitted to prove crimes of leſlſe conſequence, which pro» 
ceeds both from the hatred they carry to theſe-great crimes, a 
part- of. whoſe- puniſhment it- is that the crime can -be eaſily 
prov'd :. but likewiſe to the end the Common: wealth may be 


the better ſecured ; whole grea, concernit is, that Judges be 


not :to0 Qice and ſcrupulous in - receiving witneſſes againſt irs 
ES Ts . - enemies: 
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falſe depoſition, even'where polſiblie revenge wolild beconrene 
to reach;their Eſtaces,; , Therefore,by the common Lawof Na- 
rions in artrocious crimes, ſuch as treaſon, ſimonie or ſacriledge. 


ſocii & participes criminis admittuntur, l. quiſquis C, ad I, jul, - 


zajeſt, glojſa int. fin.C. de accuſ, ſpecul, tit, de prob,'S, 1: Boer, 
queſt, 319, and according- ro our Law it is appointed by an 
expreſle Att of Sederunt,anne, 1591. that focii rriminis may be 
witneſſes in the caſes of Treaſon, and Witchcraft, bur T do not 
at all-read, that ſoczus criminis isallowed to be led a witneſſe 
in delics., and all che reafons that militat for the former cauſe, 
do militac againſt this, Nor is it poſſible to believe, thar the 
Law which allowes ſoci4 criminis to be witneſſes in great 
crimes, becaule they are great, would likewiſe allow them to 
be led witneſſes in (mall crimes, becauſe they are ſmall; for (6 
the Law would contradict it ſelf, and would build contrarieties 
upon the ſame foundation : and fince the foreſaid At, 1591, 
allowes them to be led witneſſes in crimes of Witchcrate , and 
Treaſon, they ought not to be admitred in any other crime, 
how. (mall ſo ever, for in privilegiatis, incluſio unins , ef 
excluſio alterius, | | 
Ic is very clear , that the Law would not admit the teſtimony 
of a partaker of thecrime, to have the force of a preſumption, 
nr to be the ground of an accuſation, Salicer. in l. fin, C. de 
accuſ, nor gives it any credit to his depoſition, though he were 
otherwiſe eſteem'd a moſt credible perſon, probatiſsime fidei, 
Grammat, conſil, 21. num, 3, nor doth it believe him though he 
were deponing againſt a perſon ſuſpeed to' be guilty, Berr, 
conſi1,268, nor doth it believe a thouſand ſuch witneſſes, though 
they agreed in their depoſitions, forall theſe joyned rogether 
weigh not one preſumption , Maſcard. ibid. num, $8, By all 
which it may appear very clearly , that the Law which reſpets 
focios criminis (0 little, _ in no caſe deſign to 1eceive them 
C 2 yd) 
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C 220.) 
inacriminal Court , what ever may. be debared for receiving 
them.in civil Courts, for proving civil concluſions, .. ' 

" As to the inco venience adguced., wherein it is cantended, 

; that if ſuch witneſſes were not admitted, no erime could be 
proved x. it is anſwered, that this Argument would u:ge 
Judges 0 receive focioferiminis tobe witneſſes, as well .in-all 

crimes, as in {mall crimes; for it is a Brocar4.commonly re- 
ceived. amongſt the Doors, that qued admittitur þ incom- 
modum » 10 mM491is admittitur , quo magis urget incommodumn ; 
and yet here it is conteſt , that they —_ not beadmitted wit- 
neſſes 'in murder , and thoſe greater crimes, Bur the only 
natural concluſion that could be drawn from this inconvenience, 
is, that ſocii criminis ſhould be admitted witneſſes in occulc 
crimes, ſuch as conſpiracies, but not m ſuch crimes. as this 
where there could be no-penury of witneſles, being alledged to 
be commited in open day , inthe midft of a Town. and with 
a convocation, But to conclude all, I need only fay., that 
my objection againſt theſe witneſſes. is founded upon an ex- 
preſſe Law , 2nd therefore it cannot be taken away .by this 
diſtinion, except this diſtin&tion-can be eſtabliſht :upon., and 
maintained by another Law as expreſle, | 


The Fuſtices found, that theſe Minors being puberes , might be 
iry'd, and ſo found that they ſhould paſſe to the knowledee of an 
Tnqueiſt, 

4 F hey found the Father ſhould paſſe to the knowledge of an 
Inqueiſt , as art and part ,, though the principal attors were nat 
yet diſcuſt. 

3. They found, that ſocius criminis covld not be received s 
awitneſſe in.any criminal purſute > though the puniſhment could 
enlyreach to-a pecuniary mult, 
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To tome REASONS printedin Englazd, 
againſt the overture of bringing into. that 
Kingdom, ſuch Regiſters as are uſed'in 
Scotland, 2M 


p . s - 
l— : w 1 _ 9 —_—_— DP  TTEEIFTY » : 
7 


—_— tt. +. —_ 


& £2 
id v4 3” f IT ST7T If 


FT N'theficſt Ages of the World, when:man had.not falten'{o 

intirely as now irom. his original. innocence; Laws were-made 

=- rather to-goverrrreaſomable men ,, rhich; toprevent;cheats. 

But when frauddid beginrq grow up with fubtitty, Legifljeors 
being warned to-guatrd againſt fycare abuſes ,, bythelechey had 
ſeen committed, did in all places endeavour to: reform” their 
people, by reforming their Laws, & ſic ex malts moribus 
bone orte r ih Jeges 5 and becauſe wiſe. men look upon them- 
ſelvesas ſprung-trom the ſame divine original, thereforethey 
haveiſtill been-intent to: borrow trom--one another:, what ex- 


cellent-conſtitutions they tound to have been invented' by 
them, Thus though Scotland did adopt the. Laws of the 
Romans (called:now the civil Law) into the firſt place next 


their own z 'yer, ſuch eſteem/harh chat K.ngdom:.alwayes had 
for their:neighboursof .Zxgland, that theyhave incorporated 


intothe'body:of their own Laws, very many Engliſh Forms 


and 


ON as 5. he "&. "lc 


-and. Statutes, And as ſome Sciences, Trades and Inventions 


ingthusto 
0 Scotland 


in Scotland, either abſolutely, or under reverſion , Tf abſolute- 
ly, it muſt be either to the ſellers own Superior, or to a ſtranger , 
It to his Superior of whom he holds his Land, ir is tranſmitted 
wich us by an Inſtrument of Reſignation. in the hands -of his 
Superior, ad perpetuam remanentiam , whereby the Propriety 
is conſolidated with the Superiority , and this Inſtrument muſt 
be regiſtrar, Burt if he ſell it toa ſtranger, then the acquirer 
muſt þe ſeaſed , and this Safine muſt. be regiſtrar within ſixty: 
dayes, Or it a man do not abſolutely diſpone his Eſtate, buc 
retain a power toredeem the ſame , upon payment of the ſum 
for which it is wodſet or morgaged, then the Paper whereby 
this power is allowed, is called a Reverſton, and it muſt be 
regiſtrat within ſixty dayes alſo, Tt any Heretor be ſuſpeRed 
by his friends to be prodigal,or unfit to mannage his own affairs, 
he interdits himſelf ro his friends in a Paper, wherein he. 
oblieges himſelf ro do no deed without their conſene: Or, if a 
Creditor who lent his money to an Heretor, find that Heretor 
intendsto (el] his Eſtate , without paying him, albeic he did | 
lend his money in contemplation of that Eſtate, which the bor- 
24 | rower 


| collationed by my Lord Regiſters Servants, and ſubſcribed by 
| himſelf or his Depute ; for there is a Regiſter for Bonds in every 
| Shire, Town , and Juriſdition , as well as at EMinburzh, 
This Regiſtration hath with us the ſtrengch'of a: judicial Sen- 
| rence, and: warrands the Creditor to charge his Debitor ; to 
| pay under the pain of Horning. (or out-lawry ) and it he diſobey, 
| the Horning 1s regiſtrated, And: thus every .man' knows in 
| what condition his Debitor is; as to: his perſonal Eſtate', if he. 
begin not to keep his credit z : and this Regiſter ſerves both for. 
- execution and information; | & 
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tower then hady he makes -2n application «to rhe" Tupremis 


' Jadicature'of the:Kingdom; called the Lords of the Seſsion'; ani 
trom chem obrains a: warrand to inhibit his Debitor to' ſelf 
that Eftare, till he be-payed, which Interdi@ion'or Inhibition 
muſt be firſt publiſhed ar the Mercat-croſs where the Lands lye 

and them-regiſtrated within fourty dayes;11/16 * 27 0905 1 
; Thereare two of theſe Regiſters , or publick Books; one 
m the chief Town of the Shire, and another at Zdinbureh, 
which ſerves for all the Shires , and in either of theſe; all theſe 

Safings, Reverſions., Interditions, and Inhibitions may be 
regiſtrated : So that when'any man intends to buy: Lands, he 
g0es to: the Keepers of theſe Regiſters, who keeps a ſhott 
breviat of theſe in a book apart , called the minute Book, (beat- 
ing the day when any Inhibition was preſented againſt ſuch a 
man, -at the inſtance of ſuch a man ) and there he finds tor'a 


Crown ,. what incumbrances are upon the Eſtate he' intends ro 


buy, and if he find none, heis ſecure tor ever, - 
. As-to perſonal Bonds-, they need not be tegiſtrated\, but if 


| the Creditor reſolve to ſecure his Bond againſt lofling , or if his: 
| Debitor refuſe to pay his money., when he calls for it; then - 
| hegives in the original, or principal ' Bond to the Regiſters 

| who keeps it (till , and gets: out an Extra or 'Coppy of ir 


J 


T his. being-the-ſtate: of the Regiſters in Seorland , the 


luſefulneſſe of that inſtitution, may appear from theſe following 
; *a[0ns, Fuſt, 
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©:;12;;:\T here 4s nothing diſcourages -meri more froim being 
TFigilant.in. their erployments!,: them when: they-apprehend 
Thar-chemoney which'is thac produd ,. by which-:their pains 
Ales £0'be rewarded, :cannoriberſeoured ito: their: poſterity ;, for 
whicadrantagethey difquice themes ,iand goil fa much, 
And thus the Commop-wealth will be!burt lazilyferved,; Trade 
Fill beſtarv'd:; aridingenyaus ſpirits diſcouraged; : Nar is: to 
be imagined-how ipurchaſers will be ,. or are induced ro- be ar 
much, pains -and+expences, to imptove their-grounds. , and 
adorn-theirdwellings z. when the looſneſſe of: their: tight {ayes 
them open torenewed hazards, norcanthey enjoy with plea- 
ſure, what they cannot-polleſle with certainty, And what frail 
ſecurities have ſuch as are forced: to teſt upon the ingenuicy 
of ſellers, who of all people :are leaft ro be truſted © tor 
ſuch asſcll Lands , are either prodigals, who are: too vitious, 
or diſtreſt perſons , who are ordinarly under too many neceflities 
to be believed, 105] * 24. e=rcobnt 5311.6 

2, Regiſters are of all others ., the greateſt ſecuricy 
againſt the forging of falſe Papers; for forgers uſe to conceal for 
{ome time , the papers they forge 5 Whereas rhe neceſſfity of 
regiſtrating them within ſuch aitime, will either fright the con- 
trivers, from doing what they, muſt expoſe to the lighc, or 
will at leaft furnith ſuch as are-concerned to haye the fraud de- 
tected, with means which may be effeQtual , ſeing ic ismuch 
eaſter to expiſcar truth whileſt che witneſles are alive', and all 
cixcumſtances recent, then after that a long interval of elapied 
time hath carried away the perſons , and:obſcured- the. circum- 
ſtances, from which cruth could have received any light, 

3, Purchaſers being tully. ſecured by the -pyblick faith 
of Regiſters, need not burden the feller with. a _necefltty of 
Hnding ſurety cothem for the validity,of the rights.{old,; which 
as it reſolves ſtill in an perſonal ( and conſequently 2n unfixt) 
ſecurity ,' for the buyers , -ſo vexes very':much the ſeller and | 
his friends, Fat. 
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4. The ſecurity , which 'flowes from Regiſters, cuts off 


much matter of. pleading, and thereby defends againſt thoſe 
teuds and picques , which laſt ever after amongſt ſuch as are 
concerned., .and keeps Gentlemen at home improving their 
Eſtates, and Merchants and Tradſmen in their Cantors , and 
Shops , enriching the Nation. | 

5, When men are to beſtow their Daughters , they are 
by our Regiſters, informed, and aſſured of the condition of 
thoſe with whom they deal, and by their means, men are 
kept from giving their Daughters and their Fortunes , or 
a conſiderable ſhare thereof , to Bankeruprts , and Cheats, 
Likeas, the Daughters are by chem, ſecured in their Joyntures, 
and not expoſed atter their Husbands death , to tedious ſuits 
of Law, the dependance whereot draws chem to publick places, 
unfic for their Sex., and the event whereof drives them to 
begging and miſery, 

6. Bytheſe, the price and value of Land is much raiſed , for 
by how much more the purchaſe is certain, by ſo much more 
it is worth, | 

7. By theſe, Heretors who are oppreſt by debt, are relieved 
by the ſale of their Lands , upon which Buyers now adyenture 
freely; whereas, it they were to rely upon the faith of the 
Sellers, their Eſtates might continue unſold, cill the Rent of 
their money ſhould eat up the Stock, 

8, By theſe , Ulſury and unfrugal Tranſations with 
Brockers and others , are much reſtrained ; for it purchaſes of 
Lands were not ſecure , men would rather chooſe to hazard 
their money ſo, then upon Land. 

9, By theſe, Parents know when their Children, and Kinſ- 
men, when their Relations debord , and burthen their Eſtates, 
and are thereby warned to check , or aſſiſt them, 

10, By theſe, Strangers and Forreigners are ſecure1 who 
reſolved to match with us, or to purchaſeamongft us, tor our 
Regiſters are equally faithful! co all, 
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1:7, By theſe, Commerceis very much ſecnred ; for ,. if a 
Merchant ,. or ordinaty tranſacter refuſe to pay his Debts, then 
liis Bond is put in-the publick Regiſter ,, by which the Credi- 
tor is ſecured of payment, and the Debitor is deterred from 
owing too much, | 

12, By thele Regiſters, Papers are ſecured againſt fire, 
loſs and accidents., to which they are expoſed whileſt they 
are kept in privat hands: Whereas , ater regſtration , no- 
thing can deſtroy them , but what ruines the whole Kingdom, 
and even.in that caſe, there is ſtill hope of recovering publick 
Regiſters, as in our laſt revolutions, 

In this I:ſt place, I muſt craveleave to wonder, why EZn2- 
1izd hath already taken ſo much pains to ſecure againſt fraudu- 
lent cheating of Creditors, and of Buyers, as is clear from che 
Statutes cited by the Author, if they intend not to proſecute 
that worthy deſign, Burt as an evident mark to know whether 
Regiſters be neceſſary , they may confider, that if any man in 
Enzland can tor a Crowa, know in the ſpace of aday, the con- 
dition of theſe from whom he purchaſes, then Regiſters ate 
' not neceſlary , bur if otherwiſe, they are: It any Lawyer in 
England can aſſure his Client , that the purchaſe he makes is 
ſecure above all hazard, then Regiſters are nor neceſſary , but 
if they cannot, then Regiſters are neceſſary z So that it ſeems 
Enzland hath done too much already , orelſe that they thould 
do more to ſecure their people, Yet, ſince I only deſign to 
defend our own Law , and not to impugn theirs, it were imper- 
tinent for me to recommend too zealouſly, that wherein I am 
not much concerned, 

Againſt this (o juſtand ſo neceſſary a Conſtitution, founded 
ſo ſtrongly upon reaſon , and approved ſo firmly by experience, 
the Author of the Reaſons againſt regiſtering Reformation, hath 
put. his invention and wit « both which I contefle are very 
fertile) upon the rack , to find out, and muſter up ſome Argu- 
ments, which owe their number and beauty to the _— - 

edneſle 
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edneſſe of his Country-men with the madel he impugns, and 
which the Author hath beat out by too much induſtry, to a 
thinneſſe, that is not able to bear the weight he layes upon 
them, 

His firſt Argument- is founded upon-the dangers that ariſe 
from innovations , wherein Legiſlators ate not able to have a 
tall proſpect of all inconveniences which may follow : But to 
this it may be anſwered, that the Law of England had not de- 
ſerved the honour done it by the Author, nor had it ſwelled 
co its preſent bulk, it it had not been frequently augmented by 
new additions, And as to this preje& of keeping Regiſters, 
England may be wiſe upon the hazard of their neighbours, who 
by being firſt practizers, have run all the riſque, and taken all 
the pains which was neceflar tor accompliſhing ſo great a deſign, 

The ſecond Reaſon bears , that by Regiſters, the lowneſle 
of the fortunes of ſuch who ſuffered tor His Majeſty, would be 
diſcovered, and they thereby expoſed to much rigour from 
their Creditors: But this I humbly conceive, proves more 
the contrary opinion , then that tor which it is adduced; for as 
it were injuſt to gratifie ſuch as have ſuffered tor His Majeſty, 
with the liberty of preying upon ſuch as probably lent them, 
becauſe they were of their principles , and of devouring poor 
Widowes and Orphans, whoſe neceſſities will doubtlefle load 
one day very much, the conſciences of ſuch as might have 
ſecured their petty fortunes by the help of the Regiſters now 
propoſed, And this Argument preſſes no more againſt Regiſters, 
then it doth againſt all thoſe laudable and well-contrived Sta- 
rutes, which are already invented in Zxzlazd againſt fraudulent 
conveyances , forgeries and impoſtures ; for Regiſters will not 
debar them from courſes which are legal and honeſt, 

Whereas it is in the third place urged , that Commerce 
would bea great ſufferer by Regiſters, ſeing they would lay open 
the lownefle of mens fortunes, who do now enrich the King- 
dom, and themſelyes too , upon meer credit; and that they 
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wauld diſcover: to Forreigners., the low Eſtate of: Zng/an# 
at*preſent;, -and make every privat Eſtate coo well known. 
Itis anſwered, that all theſe inferences are drawn” from the 
Authors unacquaintednefſe with what he impungs, 'as was for- 
merly obſerved ; tor no man is oblieged to regiſtrar. a Bond, 
which oblieges only to pay money; Nor do men regiſtrar 
ſuch, except where the Debitor retufes to pay, and ſo theſe 
Regiſters'will not weaken-Commerce nor Credit , ſeing Com- 
merce is not immediatly concerned tn real Eſtates: and .even as 
to perſonal Eſtates, or Money , no man ſuffers by Regiſters 
or is concerned in-them;,but ſuch-as have no reſpe& to their cre- 
dit;and Commerce owes little to ſuch z whereas upon the other 
hand, the fear-of this will be yeta turther tye upon men to pay 
punctually, without which Commerce will ſoon be ſtarv'd, And 
by the Regiſters, Bankerupts w.ll be ſoon difcovered, whereby 
honeſt mea who are the true Nurſes ot Trade will be much 
cheriſhed and ſecured; And by this anſwer it appears clear- 
ly, that therichesof Ez2land, neither perſonal nor real can be 
made known-by the Regiſters; for only the Bonds of” Banke- 
zupts are to beregiſtrated, and though all real Rights muſt, yer 
the quota of the real Eſtate is not expreſt in the papers ro be 
regiſtrated, 

After the Author of thit-Diſcourſe againſt regiſtering Refor- 
»ation found, that ſo nnanſ{werable advantages ariſe trom Re- 
e.fters, as that they could not be ballanced by the inconveni- 
ences which he laid in the other Scale, he is pleaſed ( which 
is ordinary tor ſuch as cannot prevail by reaſon) to reflet upon 
Scotland, as a poor Countrey , and againſt the Scots as an un- 
mercitull people, and to alledge, that their poverty, and 
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feveriry introduced thoſe Regiſters, and made them neceſſary 


with as , but-that they would never agree with the rich, and 


tender-hearted Ene/iſh; Which reflections deſerve-rather our 


Pity, then our anſwer, Leaving then this womanly way of 


arguin? , .as unfie for the Scots, who ſtudy to be Philoſophers 
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in.their Writings , -as well-as in their Humours 3 Tt is hambly” 
conceived ,. that-Regiſters do reſtrain no mans compaſſion, 'for _ 


no man doth ve!tuouſly indulge his Creditor, but he who 
knows the lownefle ot his condition , which he cannot withour 
Regiſters; Ignorance is letſe the mother of vertue, then of 
devotion, Regiſters prejudge only ſuch as are Cheats , -and 
ſuch deſerve little compaſſion z Nor are our Laws more ſevere 
a91inft Debitors who pay not, than the Laws ot England; tof 
both imprifon ſuch, -and the only weak fide in our Law is, that 
itallows too much our Judges to ſuſpend the payment of Debts,' 
and I never heard the Engliſh, who live amongſt us-, - complain 
of any other defect in our Laws, Our Laws are extracted from 
the Civil Law, and ſuch Doctors as writ the Law of Nations ; 
And ſtrangers underſtand our Law ſooner than any other Law 
inthe World , except their own; And our Captions for" im- 
priſoning Debitors, who refule to pay, are expreſly warranted 


by that Law of the Romans; which though it was the beſt 


Law in the Worlc, and-is univerſally acknowledged to be ſuch, 


yet was more ſevere then ours, The comparing of Nations as - 


to their poverty and riches, brings more heat then light, Nor 
can any difference betwixt the Nations in theſe, make any 
C:fference as to this deſign , or it it doth, it may be debated with 


reaſon, . that Regiſters are fitter tor a rich, then a poor Nation; . 


for where thete are moſt buyers , and moſt Land tobe bought; 
Regiſters are there moſt neceflary , ſeing they were invented to 
inform buyers,as to the incumbrances wherein Eſtates are 1nvoly= 
ed by the multiplicity of purchaſers, Where there is bur little 
Land, and where the Creditor is poor, there the- Creditor 
may. have time, and leiſure (uffictent'; ro watch the (mall 
Eſtate of his Debitor, Our Narton ſuppiies their neighbours 
with Corns, and Cattel, Lead, Copper, Timber, Coal, Salt; 
and many other neceſſaries; whereas in exchange of thele,it re- 
ceives only from them Wine, Spices , Silks, and other ſuper- 
fluities-, which as. Exoland, no more than - Scotland, hath 
grow:ng 


(250) 


--growing Within their -Cquntreys', ſo it 'is' probable that both 
Nations would live: more happily without -them : and thus 
ic appears , that Scotland is not fo poor , as theſe reaſons 
are, EN 

I would here pur an end to theſe obſervations, if I were 
not unwilling to {uffer that Gentleman to - continue in his error 
of thinking , that our regiſtration of Movable Bonds ows its 
origin'to the Canurſizi, the Popes brokers in England , and to 
the Camera Apoſtolica , under the reign of Henry the third, for 
as it is moſt improbable, that our Nation would borrow {© 
fundamental a Conſtitution , 'from what was prais'd-in a 
Nation that was in enmity with'them at that time fo it is 
no way probable , they would - have followed the methods of 
the Popes Agents at thattime, when they were oppreſt by 
their Maſter the Popes endeavouring to ſubject their Clergy 
of Scotland , to the See of York, and by theſe Agents them- 
ſelves, in ſuch mercilefle ExaQions, 

But the-truth is , that though the compleating of this ex« 
cellent Conſtitution, is an honour due to Scotland; Yer, 
its firſt origine is rooted in the Roman Law ; and moſt Nations 
of the World do at this day uſe Regiſters, which may be thus 
Cleared, 

The Romans, to reſtrain exceflive Donations, appointd 
them inſinuari apud Fudicem , ut obviam iretur fraudibus, 
which Inſinuation was the ſame with our Regiſtrations ; there- 
after they uſed Regeſia, que wulgo regiſtra, quaſi regeſtaria 
dicuntur , illa erant atta tabule publice, which were at Con- 
fantinople; and inthe Eaſtern Empire,called vrournuera, as Prat, 
obſerves : and by Yopiſcus in Probo, are called Regiſtra, Uſus 
eſt enim( inquit Vopiſcus ) regiſtris , ſcribarum porticus pro- 
phyretice, | 

The Romans had likewiſe publick Books, wherein papers 
were preſerved, : which were ander the Weſtern Empire called 
Archiva tabularia. & tablina, but under the Eaſtern Empire 

| re 


PEI 


(231) 


were called Grammatophilacia , ubi inflrumenta publite drpoynus* 


tux y. 45 Ulpianus oblerves, EL, Moris.#.:de pas, $64 \ *"t 
- That other Nations befides $c0:{and uſe to preferve” theit 
Papers in publick places., and appoint their privat Rights to'bs 
made pablick and known by reg:ſtering them , appears from 
Alex,conſil, 16, wherein he treats of the Regiſters- Civiratis 
Rheg, And by his conſil, 23. whereit he treats of the 
Regiſters Civitatis 4rimini ; Andat Rome they ufe  Re62 was 
ſapplicationem apoftclicarum , And another Regifter Literaranms 
Apoſtelicarum, Caſtr, conſil, 345, Bm the Regiſters wed by 
us, have been allowed, and imitated by the French moft 
exaaly z fora Conſtitution, ans, 1553, made by- Hey, 2; 


provides , thatal} Diſpolitions , Contracts and Obligations | 


exceeding fifty Livres, ſhall be regiſt:ar 5 and if it be' nor” re: 
oiſtrat , it ſhall be null, in fo tar as concerns third parties z 
the narrative of which Law., proves the advantageoutneſſe of 
Regiſters; for it bears , that after all other means have been 
eſſayed , we find that there was none ſave this of Reziſters to 


make our Subjects live in aſSurance , to obviat all Debates, and © 
to prevent Cheats : In which, and theſe other Conſtitutions + 
which tollow upon it , all the methods uſed by us are exactly - 


ſer down, ſuch as the marking of Regiſters in eyery leaf, the 
having particular Regiſters in every interior Juriſdi&ion , and 


the marking of the principal , or original Papers upon the back; 


there alſo the Coppies collationed are called Extra@s, Bur 


that in this they imitated us, is clear , for we had Regiſters - 


before the year, 1449, becauſe by theitwenty ſeventh A, 
fitth Parl. Fa, 3, Reverſtons are appointed to be regiſtrated 


| which A& ſpeaks ot Regiſters as then in being, and fully 
| eſtabliſhed, 


I find alſo, that in the old Hanſiatick Maritime Laws,zt,1T, 


| art, 4. it is provided, that nullzs nautarum,ullam ſilliginem, aut 
alia bona navi importet, vel exportet, ſine ſcitu naucleri, & ſcribe 


aavalis ubi etiaminregiſiro poni debent, Which I obſerve to 
clear, 
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gear," thatall Ages and Nations;" Traffiquers by fea 52S:well 45 
-. Lawyers'by land, have-chought Regiſters advancageons: for 

| Commetce, and a ſure fence againſt Cheats * and it Regiſters be 
" meceſſajyitn ſach:mean; andtranſicory occaſions;as Loadings and 
Moveables, much more are they neceſſary inLands,whichas they 
are of the greateſt importance, ſo are of the longeſt duration; 

Since then Regiſters have been found+ſo advantageous , and 
that experience hath: herein ſeconded reaſon , ic is humbly 
conceived , that Scotlend is much to-be magnified for their 
Regiſters; And that England may, without diſparagement, 
introduce this new amongſt their old Statutes, whereby they 
cannot be ſo properly (aid to innovat , as to enrich and augment 
their own Law, Nec pudet ad meliora trayſire.» But, I know 
that Nation to be ſo wiſe and provident, that if they underſtood 
our Regiſters, as-well as they do their own concern, they would 
eaſily prefer them to thoſe Reaſons, which this Gentleman has 
offered againſt them, | 
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And that this condition can-only, be purified; or ſatisfied 
by a natural, and not by a civil or fictitious death, is clear by very 
expreſle Laws, 2$ /, 8, ff, de,cap, dimin: where it is ſaid, Eas 
oblivationes que” naturalem preſtationem habere intelliguntar, 
palam eſt capitis diminutione non perire, quia civilis ratio natu- 
-raliajura corrumpere non poteſs, Thus Gains, one of the beſt 
Roman Lawyet1s hath ſaid , that ſuch interpretations doth cor» 
rupt the Law, and in effe& mix things thar are very different, 
invading the limits of Nature , and ſtrerching fictions furder 
than they ought to go: and therefore, ſuch criminal ſentences 
as do not * really kill , {ed fiftione civili caput diminuunt, 
are not termed death , but a puniſhment next to death, 
deinde proxima morti pena, damnatio in mctallum , I, capi- 
tzalium', - ffi de penis, This likewiſe Papiniam decides, 
I, 121, ff. de verb, oblig, in Inſulam deportato reo promittendi 
ſflipulatio ita concepta cum morieris dari non niſi moriente eo coms« 
mititur, And upon the ſame ground, /, cums pater, $ here- 
ditatem, ff. de legat, 2, he determines our caſe expreſly, and 
aſſerts, that ſuch ſentences cannot #7 fidei-commiſsis , be ac- 
counted death, hereditatem filius cum moreretur , ſuis vel cut 
ex his voluiſſet reſtituere fuerat rogatus , quo interea in inſulam 
deportato, eligendi facultatem non eſſe pena peremptam Placuits 
nec fidei commiſsi conditionens , aut mortem filti heredis exiſtere : 
With whom agrees, Paulus l, ſtatins $,Cornelia felici, ff. de jure 
fiſci, Cornelia felici mater ſcripta heres rogata erat reſtituere 
hereditatem poſt mortem: ſuam , cum hares ſcripta condemnata 
eſſet, & a fiſco omnia bona mulieris occuparentur ; dicebat felix 
ſe ante penam eſſe , hoc enim conſtitutumeſt, ſed ſi nondum dies 
fidei commiſsi veniſſet , quia poteſt ipſe mori ,. vel etiam mater 
alias res acquirere repulſus eſt interim a petitione. - -T hus we ſee, 
that all the Roman Lawyers have conſpired to allow onl 
natural death , to fatisfie. ſuch conditions as this is 5 death ts 
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- thelafrotdll chings, mewn) witimar Vince,; and thaokre theſs 
ſengences leaving ſtill room to hopes and expeRarions;, :cannor 
becalled death , which with the perſon cuts off all theſe, T: 
&rhoughtby che beaſt: of amen (already ; that death comes. too 
foon, why then: thould we precipitat it , and-force ic .upon 
men before:its timer? And fince.ane death:is thought by all a 
ſovexernongh punifiment., why ſhould. we multiply a thing 
that iis but too: oft tao unwelcome -* (Death is too ferious 2 


thing to be quibled upon, [by ſuch interpretations, 
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Ale topag. 124. lin. 20, at theſe words , after victuall was 
expreſlypro ibired, 


Tfind, that by:theRoman Law, /,-2, C..que res export. non 
debit is declared unlawtull to carry orfell Arms to the enemies 
of Rome; but though'in Law,all that is not forbidden is allowed, 
and that there'be there a full enumeration of what ſhould nor 

 becarryed into enemies, yet Corn is not ar all fpecifted, : And 
by the Canon Law, al ſuch as ſupply Turks, and che other 
'Enemies of Chriſtian Religion , with Guns., Swords, e.al:zs 
wretalloram peneribus ;& inflrumentis bellicis;are anithematiz'd; 
yet, theres no execration 'pronunced againft fuch as ſupply 
them with Viguals : and thoughtto:carry Wane or Oy! ro.Bar- 
bartans was punifhable by the Roman Law., /, 1, C, ed, We 
-quidem guftus cauſa, ant ufus commerciorum, eaſt the :delicacies 
of the Traltan Fruits ſhould have tempred thoferto:invadeit, yer, 
«that Law did not -atall reach their Allies, na, nor .did :it fo 
much as prohibit-even in Subjects , the ſending 'Corn ro Ene- 
Tates who were 'not Barbarians » '$o that what ever may be 
| alledged 


hing , 'to' be counterfeined by ſuch :fi tions, and too ſevere. 
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«ledged bgainſt Alles, whobuy\Corns4e carty.into.Enemicsz 
peri ſeems moſt unjuſt chat! the-$wedes , who carry inonlp 
aheirionin product; \cither-Gorn, 'or ftock-fiſheo (ell chews, 
-thould-be-proceedediagainſt as enemies upon 4hat- account s, .and 
-arhis rate, . Sweden-could np where ſell their Com, 'nor ochar 
native:'Commodities, for they can-only went-them:either in 
Holland, France, England, 'Qr Denmark, and-all thoſe being 
now wy inthis War,the poor Swedes behoved toiloſs al 
their own Rents, and wantallehefe -neceffaries with-which, they 
can only be{nppliedfrom the produd of theſe, and 'here-.the 
Swedes cannot :be fo properly ſaid to ſupply-the Hollanders, 
as to entertain themſelves, .and His ,Majeſty would ſooner 
ſtarve thus His Allies , then His: Enemies. And though 
Princes may impoſethele hard terms:upan;!gheir-own: Subjects, 
yet'it were hard they could rye their Allies ito the ſame. tens; 
which makes me believe, that -the decifions related by Boer, 
aeciſ. 178, and by Chriſtonens, deci(,- 64, wherein they,relate, 
Tharithe exportation :of-Corns:mgime,bf-War'is a ſufficient 
reafon:for confifcating both-Ship aad:@00ds,,Frumenta, Vina of 
Olea ;exiftemteprohibittone.ud \exteras pre ſertins.tuimijcos,cxpor- 
tare nn licet Chriſtian ,ibid.torexportation;being only.prohibi- 
red, ir:can-onlytextend:to Subjects; fornonecan export, properly, 
bur they for Alliescannowbeſaidico expart when, they trade, 
for 20/export is:t0 carry. out of the place whete the-prohibition 
was made. : UNCE9R3 039175 07 #2 9}033 lors winnes is 

I contefſe, that:theicarrying in'Corns.to,Hvl/zyd may leem a 
vreater ſupp'y to them, :thenat wauld-beo;any other Nation, 
becauſe their (Coumrrey catmor: fupply. ther) jwith 13 native 
product + 'yer, -lince they. have; the'b7p29:i; the: Merz, and 
orherR ivers open rothem , in which HigMuajeſties. Ships -can- 
not ſtop'their Commerce., they vill :be abundantly fupplied 
with Corns , though Sweden could be bound up by 'this Treaty 
from ſupplying them : So that His Majeſty will prejudge thus 
His Alltes the Swedes, in their Commerce , without wroug- 
ing his enemies, as to Corn or other Proviſion, 
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BO 4 Bae ear; thin the Comearer here prohibited ; 4s only 
| — Otncartyed into "Cities beſieged , or- to Armies of: the 
*Enetnies, but-thatout Allies: are- not abſolutely .prohibired ro 
Carry Corns to any who aretin-enmity with us 5 your Lord- 
ſhips will be'pleaſed ro' confidet that -Comeatsus*fignifies pro- 
perly;a liberty granted to Souldiers to go and return ſal/vum con- 
duftam, as is moſt clear by thewhole Title, C, ds commeats. 
And-though ſome have taken the word thereafter in a tranſla- 
ritious ſenſe - pr0 cibariis & alimoniis exercitus, yet to extend 
that-ro all Corn carryed in by way of Commetce to an Enemies 
Countrey ; ſeems very hard Eſpecially where it is not carryed 
inalimonie ge commerci+ ergo, and though Corn as the ſtaff 
of lite; be-ſometimes ſpecially prohibited, yet thatſhould noc- 
beexrended-to Stock«fiſvand other leffe neceflary proviſions : 
and though it were'extended to'thele, :yer the carrying ſo ſmall 
a quantity could no more be'eſteemed a contravention of the 
Treaty, then the carrying a little money ( without which there 
can be-no Trade:)- could be eſteem'd a breach of that .part of - the * 
'Treaty,whereby pecunizor moneydsordained notito becarryed 
$i quis ab initio-[ai wſus canſa exportaverit, poſted vero quiu 
non indigeret partem wendidit legem non offendit , Ludovic, con- 
cluf. 25, circa modum uſus tuncpreſumitur cum modico quantitas 
wendita-eſt,Tuld,-tit, C, que res export,uum, 6. From which I 
conclude, .that the p:ohibition ot. carrying in Money, or Vidtu- 
alls, can only reach thoſe who carry them in great quantities, 
or to-beſteged Citties:, or-Armies ,- or.:principally for the ad- 
vantage of the Enemies, and tor ſtrengthening them in War 
againſt His Majeſty; tor ſince to reſtrain this,is the only deſign 
of the Treaty , the words in the Treaty ſhould be interpreted 
ſuitably'to chis deſign': and thus this poor Ship can only be con- 
demned for its original fin: having carryed Contraband. in the ]: 
former Voyage, + 
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